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6/1/63
Memorandum No. 63-29

Subject: Study No. 34({L) - Uniform Rules of Evidence
{Privlieges Article)

You will receive with this memorandum a draft of a tentative
recommendation of the law Revision Commission relating to the privileges
Article of the Uniform Rules of Evidence. The rules contained in the
recommendation are in the latest form zpproved by the Commission.

The tentative recommendation needs a great deal of work. In order

to save time at the meetings, we are sending you two coples g0 that

you may make suggested chenges on one and return it to the staff and
retain the other. The staff will work over the tentative recommendation
in the 1light of the written comments by the Commission and will submit
the recommendstion as revised for consideration by the entire Commiseion.

The tentative recommendation contains the rules that the Com-
migsion 1s currently considering. At the last meeting the Com-
mission had considered Rule 27.5 (psychotherapist-patient privilege)
as far as the question whether or not to make an exception for
commitment proceedings. The Commission concluded {comtrary to the
recommendations of the Govermor's Special Commission on Insanity end
Criminel Offenders, the American Psychiatric Association, and the
Northern California Psychilatrie Soclety) that there should be no exception
for commitment proceedings. There rem=ains to be decided in connection
with this rule whether to approve subdivision (4}{(1)} which relates

to information reguired to be reported. In this connection please
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refer to the material on pages &, 5 ard 5 cf Yermorandum No. 62-7.
(S8ince Memorandum 63-7 was prepared, this rule has been renumbered
and what is there referred to as paragraph {g) is now paragraph (i).}

Attached to this memorandum as Exhibit I {blue raper) is a
chart comparing Revised Rules 26, 27, 27.5, 20 and 29. This chart
is provided so that you may readily compare the differences that
exist between the variocus communications privileges.

There is hew language in sutdivision (1}(a) of Rule 27.5
that has not been approved by the Commission. The Commission
wanted an indication in subdivision {1){a) that a ccmmunication is
nonetheless confidential even though it iz made in the presence of
another joint patient. This has been accomplished by indicating
that a communication is nonetheless confidential even though it is
commnicated by means,which discloses information to others with
an interest in the same matter.

At the last meeting, the Commission alsc directed that a
provision be added indicating that a disclosure by the consultant
to & another person in order to obtain information or to accomplish
some other purpose in connecticn with the consultation would not
waive the privilege. This has bteen done by adding subdivision ()
to Rule 37 which relates to waiver. Subdivision (k) of Rule 37
needs to be approved also.

The language of subdivisions (4)(j) and {5) of Rule 27.5 has
not been approved by the Commission. The language of subdivision {5)

also appears in Rule 27 and any changes made should be reflected




in both ruies.

The dispositive instrumenis exception which eppears in Rules
26, 27 and 27.5 has been split into two subdivisions in the interest
of clarity. We have cmitted the reference to "competency” of
a deceased patient or client because the matter of competency seems
to be swallowed up in the question of the validity of the dis-
positive instrument.

The Commission also directed the staff to revise the physician-
patient and psychotherapist-paticnt privileges to provide a privilege
for certain third parties who give information to such therapists.
The rules creating these third party privileges are not contained
in the tentative recommendation., They are attached to and are
discussed in Memorandum No. 63-30.

Respectiully submitted,

Joseph B. Harvey
Assistant Executive Secretary




Memo 63-29

COMPARISON OF RULES 26, 27,27.5 28 and 29, THE COMMUNICATION PRIVILEGES

EXHIBIT I

("consultant" means a lawyer, physician, psychotherapist or priest
consulted in professional capacity.)

Rule 26 {Lawyer-
Cliert)

{1) DEFINITIONS

{a) "Client™
includes one who
consults through
representative,
guardian or
conservator

Not provided

{b) "Communica~
tion" includes
advice from
consultant

{c) “"Holder"
includes repre-
sentative of
incompetent or
deceased

Rule 27 {Pnysician-
patient)

(1)

Not provided

{1)(c) "Patient"
includes one seek-
ing diagnosis

(a) Same as 26

(b} Same as 26

Rule 27.5 (Psycho-
therapist~patient)

(1)
Not provided

{1)(c) "Patient®

does not include

one seeking diag-
nosis

(a) Same as 26

(b) Same as 26

Rule 28 {(Husband-
Wife)

[No definitions
provided]
Not provided

Not providad

Not provided

{1) "Holdern
includes repre-
sentative of
incompetent only

Rule 29 {Priest-
penitent)

(1)
Not provided

Not provided

Not provided

Not provided



Rule 26

{d) Consultant
means one "rea-
sonably believed"
to have authority
to practice any-~
where

(2) GENERAL RULE

(2) Privilege
lasts for life
plus existence of
gdministrator

{2) Privilege may
be claimed by
holder, person
authorized by
holder, or consul-
tant

(2) Privilege may
be exercised
against anyone

{2) Privilege
applicable in all
judicial proceed-
ings

{3) Consultant
is required to
claim privilege

Rule 27

(d) Same as 26

(2)
(2) Same as 26

(2) Same as 26

(2) Same as 26

(2} Privilege
applicable in
civil proceedings
only

(3) Same as 26

Rule 27 . 5
(d) Same as 26
for medical doctor;

but psychologist
must be licensed

(2)
(2) Same as 26

(2) Same as 26

{2) Same as 26

(2) Privilege
applicable in all
judicial proceed-

ings (see (4)(3))
(3} Same as 26

Rule 28

Not provided

(1)

(1) Privilege
lasts for life of
surviving spouse

(1) Privilege may
be claimed by
spouse, his guar-
dian or conservator

(1) Privilege may
be exercised against
other spouse only,
not eavesdroppers

(1) Same as 26

Not provided

Rule 29

(1}{c) Priest
must have authority

(2)

(2) Privilege lasts
for life of sur-
vivor of the priest
or penitent

(2){c) Privilege
may be claimed by
penitent or priest

(2) (b) Privilege
may be exercised
against priest
only

(2) Same as 26

Not provided



Rule 27
(4)(5)

t4) (a) Bxception  (4)(a) Exception
for planning crime for planning or

ar--fraud concealing crime
C ' or tort.

(4) (b) Same as 26

Rule 26
(4){5) EXCEPTIONS

{4} {b) Exception
for parties claim-
ing through owner
of privilege

(4} {c) Exception {4){c) Same as 26
when issue 1is
breach of duty by
consultant

(4){d) Exception No provision
when consultant is

attestine witness

(ﬂ)felif) Excep~ (4)(d)}{e) Same as 26

tion when issue is
intent rur deceased
privilege owner
Aith respect to or
valiaiby of dis-
positive instru-
ment

{1,) (£) Exception
for commitment,

guardianship or

conservatorship

proceedings

No provision

Rule 27.5 Rule 28

(4}(5) (2)

(4}(a) Same as 27 (2} (a) Exception

or fraud

(4) (b} Exception for No provision
parties claiming

through owner of

privilege if he is

deceased

(4}(c) Same as 26 No provision

No provision No provision

(4)(d){e) Same as 26 No provision

(2)(b) Exception
for commitment,

guardianship or

conservatorship

proceedings

No provision

for planning crime

Rules 29
[No exceptions]

Not provided

No provision

No provision

No provision

No provision

No provision



Rule 26

No provision

No provision

No provision

No provision

No provision

(5) Exception
as between joint
holders

Ne provision

Rule 27

{4){g) Exception
for proceedings
to establish
compet.ance

{4) (h) Exception
for proceedings

to recover damages
for criminal acts
of holder

{4) (i) Exception
where holder
tenders issue of
condition

No provision

(4)}{(j) Exception
for information
required to be
reported

{5} Same as 26

(2) Not applicable
in criminal
proceedings

Rule 27.5
(4)(f) Same as 27

No provision

(){g) Same as 27

(4)(h) Exception
for consultants
appointed by
court

[(4)(1)] Undecided

(5) Same as 26

() (3) Exception
for evidence
offered by accused
in criminal
proceedings
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Rule 28
(2)(c) Same as 27

No provision

No provision

No provision

{(2)(d) Exception
in actions between
holders

Rule 29

No provision

No provision

No provision

No provision

No provision

(2) (e} Exception for No provision

eriminal proceedings

against holder for

crime against person,
property or child of

other



Rule 26 Rule 27

No provision.

Rule 37 provides
that consent to
partial disclosure
waives privilege

Same as 26

Rule 27.5

Same as 26

Rule 28

(2)(f) Exception
for criminal pro-
ceedings where
accused holder
offers evidence
of privileged
communication

Rule 29

No provision,
Rule 37 provides
that consent to
partial disclo-
sure walives
privilege.
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IETTER OF TRANSMITTAL

To Hie Excellency Edmund G. Brown
Governor of California
and to the legislature of California

The California Iaw Revision Commission was authorized by Reso- - -
lution Chapter 42 of the Statutes of 1956 to make & study to determine
whether the Cazlifornia law of evidence should be revised to conform ‘bo
the Uniform Rules of Evidence drafted by the National Conference of
Cormissioners on Uniform State laws and approved by it at its 1953
anmial conference.

The Commission herewith submits a preliminary report containing - o

 4ts tentative recommendation concerning Article V (Privileges) of the

Uniform Rules of Evidence and the research study relating thereto .
prepared by its research comsultant, Professor James H. Chadbourn
of the Harvard law School. Only the tentative recommendation {(as
distinguished from the research study) is expreassive of Commission
intent. ,

This report is the second in a series of reports being prepared o
by the Commission covering portions of the Uniform Rules of Evidence. -
The previcus report dealt with Article VIII (Hearsay Evidence).
Other portions of the Uniform Rules will be covered in subsequent
reporte.

In preparing this report the Commission considered the views of
a Special Committee of the State Ber appointed to study the Unifom
Rules of Evidence. :

This preliminary report is submitted at this time so that
interested persons will have an opportunity to study the tentative

recommendation and give the Commission the benefit of thelr commenmts . -

and criticisms., Theee comments and criticisms will be considered by .

the Commiseion in formulsting its final recommendation. Commnications

should be sddressed to the California Iaw Revision Commilesion, Schcol
of Iawv, Stenford University, Stanford, California.

Respectfully submltted,

HERMAN F. SELVIN, Chairman

January 196k




TENTATIVE RECOMMENDATION OF THE CALIFORNIA

IAW KREVISION COMMISSION

Relating to
THE UNIFORM RULES OF EVIDENCE

Article V. Privileges
BACKGROUND

The Uniform Rules of Evidence (hereinafter sometimes designated as
"URE" )} were promilgated by the National Conference of Commissioners‘oh
Uniform State laws in 1953.l In 1956 the Legislature authorized and
'-dirécted the Iaw Revision Commission to make a study to determine wheﬁher
‘the Uniform Rules of Evidence should be enscted in this State.

The tentaiive recommendation of the Commission on Article V of tﬁe
Uniform Rules of Evidence is set forth herein. This article, coﬁaisting'

of Rules 23 through 40, relates to privileges.

The word "privileges," within the meaning of Article V of the URE and; %;fT”

this tentative recommendation, refers to the exemptions which are g:antéd -
' by lew from the genersl duty of all persons to give evidence whén requi¥ed
to do so. A privilege may take the form of an exemption from the dut& to
testify--as in the case of the defendant's privilege in a criminal
proceeding, a privilege may take the form of an exemption from the duty tu';
testify about certain specific matters--as in the case of the privilege

of anyone to refuse to testify about Incriminating matters, or a privilege:

1 "A copy of a printed pamphlet containing the Uniform Rules of Evidence
may be obtained from the National Conference of Commissioners on
~+ Uniform State Laws, 1155 East Sixtieth Street, Chicage 37, Illinois.
The price of the pamphlet is 30 cents. The law Revision Commission
does not have copies of this pamphlet available for distribution.
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may take the form of a right to keep other persons from testifying
concerning certain matters--such as the privilege of a client to prevent
_his lawyer from revealing the client's confidences.

Because privileges coperate to withhold relevant information from a
court when the court is seeking to learn the truth concerning a particular
matter, pfivileges necessarily handicap a court's ability to do justice
in the causes that come before it. Inasmuch as the vital process cf.
Justice depends upon the effectiveness of the court's determination of
-rfhe‘truth, privileges--which stifle ingquiry into truth--shouild not be
granted for light or transient reasons. HNevertheless, courts and
legislatpres have determined from time to time that it is so importanﬁ
tﬁ keep certain information confidential that justice may be sacrificed‘in .

_order to protect that needed secrecy. The investigation of truth and the

dispensation of justice, however, demand the restriction of the privileges -

. that are granted within the narrowest limits required by prineiple; for
-every step beyond these limits helps to provide, without any real
necessity, an obstacle to the administration of Jjustice. _
Much of Callfernia’s existing statutory law in regard to privileées
is found in Section 1881 of the Code of Civil Procedure. This section
sets forth the privileges arising out of the relationship of husband and
wife, attorney and client, clergyman and confessor, and physician and
p&tient. The section also sets forth the newsman's privilege in regard
to his sources of information and the public officer's privilege in regard
 .to governmental secrets. Some of the California law in regard to
privileges is found in the Constitution and in statutes scattered through
the codes. The statutory and constitutional law in regard to pri#ileges,
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incomplete. Even in those areas covered by statute, the statutory

language is frequently imprecise and confusing. Then, too, the existing

g few simple precautions will prevent anyone from overhearing his state«

 ments and, hence, consideration ghonld be given to extending scme privileges"_

-need for protecting the confidential communications made in the course of o

however, is incomplete and defective. Much of the law can be found only in
Judiclal decisions. For example, the existing statutes make no mention

of the many exceptions that exist to the lawyer-client privilege. Whether
a particuler exception exists in California or not can be determined in
some instances only efter many hours of painstaking research and in othEr

instences cannot be determined at all for the case law on the subject is

iaw is in some instances out of harmony with modern conditions. Thé
privileges have not protected against testimony by eavesdroppers because
'tn an earlier day a person could te expected to take precautions gainst -
others overheering - his confidential communications. With the development

of electronic methods of eavesdropping, a person can no longer assune that

P

10 protect against this danger. Then, too, existing law has not recoghize@?l

the problems peculiar to the psychiatrist-patient relationship and the

that relationship.

The Commission has concluded tbat the law of California would be
improved if the law relating to privileges were gathered intc one place .
ina grbup of detailed rules such as have been proposed by the Commissione?sé,‘;
on Uniform State Iaws. In formulating these detailed rules, anachronisms_- .
may be eliminated from the California law relating to privileges and the
lﬁw mey be brought into harmony with modern conditions. Although the-;

Commission spproves the general format of the rules on privilege contained
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| (:. ,i : in the URE, the Commission has concluded that many changes should be made
in the URE privilege rules. In some cases the suggested changes go only
to language. For example, in some instances, the Commission discovered
that Aifferent language is used in different URE rules when precisely the

‘same meaning is intended in both rules. The Commisslon has eliminated_

these unnecessafy differences in order o assure uniformity of interpretaé.
tion-where uniformity is desired. In other cases, however, the changes
proposed by the law Revision Commission reflect a considerably different
point of view on matters of substance from that taken by the Commissioﬂeis

’.ion Uniform State Iaws. In virtually all such instances the rule proposed
by tﬁe Commission provides a broader privilege than thet proposed by the

: demissioners on Uniform State laws. In some cases, the tentatlve .

recommendation also provides s broader privilege than existing

California‘law.

REVISION OF URE ARTICLE V.
In the discussion which follows, the text of each rule proposed by

' the Commissioners on Uniform State laws is set forth and the amendments.

tentatively recommended by the Commission are shown in strikeout and italics. - -

;7% 77 Ynere language has merely been shifted from one part of a rule to another,

however, the éhange has not been shown in strikeout and italies; only

ignguage changes are 80 indicated. The text of several additional rules
tentatively recommended by the Law Revision Commission but not included
" in the URE is shown in italics. Bach rule is followed by a comment which
f‘sets forth some of the major considerations that influenced the recommenda-

tion of the Law Revision Commission and explains those revisions that are

_he




not purely formal or otherwise self-explanatory.
For a detailed analysis of the various URE rules and the California
law relating to privileges, see the research study begimming on page 000. _

This study was prepared by the Commission's research consultant, Professor

James H. Chadbourn of the Harvard Iaw School.




RUIE 23. PRIVILEGE OF LEFENDANT
(1) [Bvery-persem-has] A defendant in [ery] a criminal action or

proceeding [im-whieh-ke-ig-sa-sseused] has a privilege not to be called as

a8 witness and not to testify.
(2) [An-aeceused-in-a-erimizsl-aeticn-hac-a-privilege-to-prevent-his
spouse-from-testifying-in-suck-action-vith-respect-to-any-confidentsial

- eoEEMAE cation-had-or-made-bedveen- then-vhite-they-vere-husband-aad-wifey

exeepting-only-{a)-in-an-aetion-in-which-the-aceused-is-charged-with-{4.)
'a—erime-iﬁ?elviag-%he-mar;iage~re&atiea;—er-éii -a-erime-againss-the-person ?ff}
_:ef-ﬁrapertyhef-the-e%he%—spease-ar-%heaehééé-eﬁ-either-sgeuse;earuéiiiJQa
‘deserﬁien-ef-the-ethef—sgease-ey-a—ehiié-ef—ei%he;-apease,-ar—(béfaskte-thékf
‘égmﬁuﬁieatieay—iﬁ-aa-aetiaa-éa-whieh—the—aeeuseé-e%fe?s—eviéeaee—ef-a
eerErnieation-betveen-hinself-ard-his- spousen |

[{37] [Ar-meeuced] A defendant in a criminal action or proceeding has

no privilege to refuse, when ordered by the judge, to submit his body to
examination or to do any act in the presence of the judge or the trier of
the fact, except to refuse to testify.
[€4)--2f-an-aceused-in-a-erininal-nebion-does-not-sestifyy -counsel
*_'ﬁay—eemmeét-upeﬁ-aeeaseals-?aiiaﬁe-%e-testify;-aai—%he—%yief—af-faet

may-drev-all-reasensble-inferences-therefremy |

CCMMENT
The consti@utional privilege against self-inerimination guarantéed
by Article I, Section 13 of the California Constitution, gives rise in
pracﬁice to two distinct privileges. First, the accused in a criminsl

case has a privilege not to be called as a witness and not to testify.

6/4/63 Rule 23
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_beliéves that the approval of Bule 23 is desirable in order to codify, and

matérials and statutes.

4% Qeals with confidential communicatione between spouses. The entire

in Rule 28 as revised by the Commission. Under Revised Rule 28 the

gpouse has a privilege which is the substantial equivalent of that proﬁiaeﬁ ﬁi'F

‘have been included in Rule 28 which are the substantial equivalent of the -

exceptions provided in subdivision (2).

This privilege is recognized in Rule 23, Second, every person, whether or

not accused of a4 crime, has a privilege when testifying to refuse to give.

answers to questions that might tend to incriminate him. This privilege
is contained in Rules 24 and 25.

Because the privilege stated in Rule 23 is derived from the
Conetitution, the privilege would exist whether or not a statute were

enacted containing the provisions of Bule 23. lNonetheless, the Commission

thus summarize and collect in one place, a large body of existing rules

and principles which today must be extracted from a vast amount of case

Subdivisions (1) and (2) of the revised rule reiterate the existing
ﬁalifbrnia law. The URE reference to "an accused" has been replaced with
language more technically accurate in California practice in light of
Penal Code Sections 683 and 685.

Subdivision (2} of the original URE rule has been deleted because

subject of confidential cormmunicatlons between spouses is contained

by subdivision (2) for a defendant in & criminal case, that is, the
privilege to prevent either a present or former spouse from testifying to

confidential comminications made during their marriage. Exceptions, oo,

6/4/63 e Rule 23



Subdivision {k) of URE Ruie 23 has been deleted because the matter

‘of commenting on “he exercise cf

covered by Revised Rule 39.

C | 6/4/63

the privilege provided by Rule 23 is
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RULE 2k, DEFINITION OF INCRIMIMATTON
A matter will ineriminate a person within the meaning of these
_rules if it constitutes, or forms an essential part of, or, taken in

connection with other matters [&iselesed], is a basis for a reasonable

inference of, such a [vielation-cf] crime or public offense under the

laws of this State or of the United States as to subject him to liability

to [punishment-therefor] conviction thereof, unless he has become

[Eor-any-raason] permanently irmmune from [puniskment ] conviction for

such [wieiatien] crime or public offense.

COMMENT
The substance of the URE rule is approved by the Commission. chever,l

the revised rule also provides protection against possible incrimination

under & federal law, but not a law of another state or foreign country.

. The scope of the privilege as it now exists in California is not clear,

for no decision has been found indicating whether or not the exiéting

. Celifornis privilege provides protection against incrimination under

the laws of a sovereignty other than California. The inclusion of
protection against possible incrimination under a federal lew is
desirable to give full meaning to this privilege.

!-?:€?;" 7 The word "disclosed" has been deleted from the URE rule. The
kf;;3 ; o | ~ witness may be aware of other matters which have not been "disclosed” but-

el ~ which, vhen taken in conmection with the question asked, 1s a basis

6/4/63 o Rule 24 1




::* for o reascnoble inferencs of such a crime or putlic offense as
to subject him to liasbility to conviction therecf.
S The Commission has substituted "crime or public offense" for

"wipclation" and "econviction" for "punishment” in order to make clear

(1) that the privilege is not available %o protect a person from

eivil, as opposed to crimiral, punishmeat and (2) that the possibility‘;~.:
of criminal comviction alone, whether or not accompanied by ”punishmenfgff{l
is sufficient to warrant invocation of the privilege. These revisionsr_ 7
declare the existing California law. It is uncertain whether the URE

rule was intended to change the law, and the revisions made will avoid

.any ambiguity in this regard.

6/4/63 ~10- Rule 2k




. Peatures and other identifying characteristics [,] or his physical or

7{}-83&]

 chattel or other thing under his control constituting, .containing or

‘afp;ieable—ru&es-eﬁ—the-substaaUi?e—iaw;] some other person or a -

RULLE 25, SELF-INCRIMINATICH; #4CLFTICKS.

Subject to Rulel[s] 23 [ana-37], every natural person has a

privileze, which he may claim, to refuse to disclose [in-an-action-or
tc-a-pubiic-officiai-of-this—stnt:-or-any-gcvcrnMCntai-agcncy-or-&ivisiﬁn
thereof ] &ny matter that will ineriminate him, except that under this
rule [y] :

[ {o)-if-the-privilege-is-elaired-in-an-aebich]

_ll The matter shall be disclosed if the judge finds that the
matter will not incriminate the witness. [3-apd]

[{83] (2) No person has thc privilege to refuse to submit to

examination for the purpose of discovering or recording his corporal

mental condition. [s-and]

(3) No person has the privilege to refuse to demcnstrate his

jdentifying characteristics such as, for example, his handwriting, the‘-:“-"f

sound of his voice and manner of speaking or his manner of walking '_7‘ -

or runhing.

[{o3] (4) No person has the privilege to refuse to furnish or

LN

permit the taking of sampies of body fluids or substances for analysis;:-

{£a)1 (5) No person has the privilege to refuse to obey an order

made by a court to produce for use as evidence or otherwise a document,
disclosing matter incriminating him if the judge finds that [5-By¥-the

corporation [3-] or other association or organization, owng Or has

6/7/63 e Rule 25




a superior right to the possession of the thing ordered to be produced.
(5-ard]

[{ed__A-vublie-offieinl-oFr-SRF-FErask- ?hf—epgages—za-aﬁﬂ-ae iwityy
eeeu?atieny-ﬁreﬁesséen-e;—ealééna-éees-Be%—ha?e-the privilege-So-refuse
to-diselosa-any-master-vhieh-th —a%atates-ef-regalaééens-gsveraiag-%ﬁé
eE2i ee;-aetz*akyg—eeeaga%iea;-§¥e§essien—e?-ealééag-Feaaé§e—himrte-?eeséé
'e?-;eﬁsr t_gr~digelese-egResrairg-iis-and

~L£).-A-person-vhe-is-an-sffiee E;—agent—ey-em@lsyee-eﬁ—a-eeyperatian
;sr-ethey-asseeiatéen,-dees-ne:—h&¥e-the-psivi;ege-te-seﬁuse-té-diselesé
- gEy-metter-vhish-the-phatutas-er-roguiatis EB-goversing-the- eeygsuat;aa- L
A9?—asseeiatiea-es-the-eenéaet—eﬁ—é%s—busiaess-?eqaise-hémrte-feeeré,
sépeﬁéae?-ﬁéseiesei-anég

(6) No person has the privilege to refuse 1o obey an crder made by

a court to produce for use as evidence or otherwise any record requiréd

by law to be kept and to be open to inspection for the purpose of aiding

or facilitating the supervision or reguletion by a public entity of

& business, calling or profession when such order is made in the ald of

" .such supervision or regulation.

{(g)] (7} Subject to Rule 21, a defendant in a criminal action or

_ proceeding who [welumstariiw] testifies in the action or proceeding upon
the merits before the trier of fact [dees-net- haue-=he-pyav&lege-te—=efuse_

ﬁe-éiselase-aay-aatﬁef-fekevaaé—%e-any-éssue-ia—%he-aetien] may be cross;

. examined as to all matters asbout which he was examined in chief.

(8) Except for the defendani in a criminal action or proceeding,

s witness who, without having claimed the privilege under this rule,

6/7/63 ~i2- Rule 25




_(:j‘ testifies in an action or proceeding before the tricr of fact with

respect to a transaction which incriminates him does not have the

privilege under this rule tc refuse to disclose in such action or

procéeding any matter relevant to ihe transaction.

6/7/63 -13~ Rule 25




" tend to incriminate him. This privilege should be distinguished from

Rule 25
COMMERT

Rule 25 sets forth the privilege, derived frem the constitutional
- guarantee of Article I, Secticr 13 of the California Constitution, of a

'perSon when testifying to refuse to five answers to questions that might

A‘the prlvilege stated in Rule 23, which is the privilege of & defendant
ih_a criminal case to refuse to testify at all. As in the case of Rule
éB, the Commission recommends that the law relating to the privilege

' éga;ns# self-incrimination be gathered together and articulated in a
‘Aétatuté such as Rule 25.

The words "in an action or to a public official of this State or to
éﬁy goﬁernmgntal agency or division thereof” have been deleted from the
'}st;¢ement of the privilege. The extent to which exemptions should be
j granted from the duty to testify in proceedings other than judiciél.is

':é,problem that must be resolved for all privileges, not only the self-

incrimination privilege. It seems unwise +to include langusge in Rule 25

-'mgking it'applicable in other proceedings when similar language does not

'-”appear in the other rules, for that would tend to imply that the other

:prlvileges do not apply in nonjudicial proceedings. URE Rule 2 provides

¥ Rule 2 will be the gsubject of a later study and recommendation by the-
‘ Commission. The rule as contained in the URE is as follows:

"RULE 2. 3Scope of Rules. Except to the extent to which they may be
~relsxed by ancther procedural rule or statute applicable to the specific ‘
. situation, these rules shall apply in every proceeding, both criminal

and civil, conducted by cr under the supervision of a court in which
evidence is produced.’
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“that the URE deals only with matters of evidence in proceedings conducted

by or under the supervision of courts. Hence, the Commission's recommenda-
tions deal only with the extent to which privileges should be applicable
in judicial proceedings. The extent to which these privileges will be
rrecognizéd by various governmental boards, officers and agencies that
have the power to issue subpoenas and compel testimeny for inyestigative{_
legislative or administrative purposes is left by these rules to be'worke&:.
Tout by the courts under the general languege of the Constitution and sﬁch
:g other statutes as may =wist upon the subject.
| The words "if the privilege is claimed in an action" have béen omitted;
from subdivision (1) of the revised rule--subdivision (a} of the URE rulege— .
f'because the rule as revised by the Commission applies gnly in judicial  r
préceedings. The reference to Rule 37 has been omitted because sub&ivision$ ;
{7) and (8) indicate the extent to which this privilege is subject to waivé_r\._'_f_“:
Subdivisions (2), (3) and (4) restate the existing California law. .
.Subdiv;sion {3) has been added to make clear that the defendant in &
‘criminal case can be required to demonstrate his identifying physical
.characteristics so long as he is not required to testify. Under sub;
diviSiQn (3), the privilege against self-incrimination cannot be invoked
1to prevent the taking of a sample of handwriting, s demonstration of the-
-"defendant S speaklng the same words as were spoken by the criminal as he
,cammltted the crime, or a demonstration of the defendant's manner of walking
g0 that a witness can determine if he limps like the person cbserved at

- the scene of the crime, ete. This matter may be covered Ty subdivisian‘(aj_ S
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cf the reviscd rulz; but sutdivicion {31 will avoic any protlems

- that might arise because of the phrasing of subdivision (2).

Subdivision {d) of the URE rule, now subdivision (5), has been revised T
to indicate more clearly that crganizaticns other than corporations are
included among those who may have a superior right of possession. This,
too, is delcarative of existing law. The word “owns" has been added to
avoid e possible problem where, for example, articles of corporation. wvest -
exclusive custody of books and records in a corporate officer, even though
they are the property of the corporation.

Subdivision (6), which has been substituted by the Commission for
the pr0v151ons of subdivisicns (e) and {f) of the URE rule, expresses the:
extent to which required records can be compelled Lo be produced under
the existing law as stated by the United States Supreme Court in Shepiro

¥. United States, 335 U.S5. 1 (1948). Subdivisions (e) and (£} of the

URE rule are disapproved by the Commission because they would, in effect,

abolish the privilege against self-incrimination for a large number of

- people. The cases interpreting the privilege ggainst self-incrimination
have held only that officials and persons engaging in regulated activities
~ may be required to disclose informaticn relating to their regulated activity,

-and that such bersons may be disciplined for failure to make such disclosure; - ]

but the cases have not held that such persons lose their priv1lege agalhet
self-incrlmlnatlon as a result of statutes requiring such dlsclosure.

The Commission has revised subdivision (¢) of the URE rule, now
subdivision (7) of the revised rule, ito incorporate the substance of

the present Californis law (Section 1323 of the Penal Code)}. Subdivision
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{g) of the URE rule conflicts with 3ection 13, Article I of the California
Constitution as interpreted by the Cazlifornia Supreme Court.

The Commission has included a specific waiver provision in subdivision
(8) of Rule 25. URE Rule 37 provides a waiver provision that applies
to all privileges. However, the walver provision of Rule 37 would

provably be unconstituticnal if appiied to Rule 25. Thus, the Commissioﬁ

 has revised Rule 37 so that it does not apply te Rule 25 and has included

a special waiver provision ir Rule 25, Note that the waiver of the

. privilege against self-incrimination under subdivision {8) of Revised

-~ Rule 25 applies only in the same action or proceeding, not in a subsequent.

action or proceeding. Califcrnia case law appears to limit the waiver
of the privilege against self-incrimination to the particular action

or proceeding in which the privilege is waived; a person can claim

the privilege in = subsequent case even though he waived it in a previous
cace. The extent of the walver of the privilege by the defendant in a

criminal case is indicated by subdivision (7) of the revised rule.
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that, directly or through an authorized representative, consults a lawyer
" [ew-the-lawyeris-represenbative | for the purpose of retaining the lawyer

or securing legal service or advice Irom him in his professional capacity,

information transmitted between a client and his lasryer in the course of
'is aware, discloses the information {0 no third persons other than those
" transmission of the information or the accomplishment of the purpose for

“the course of that relationship. [representing-the-eliens-apd-ineludes

RUL:; 26. LAWYER-CLIENT PRIVILEGLE.

(1) As used in this rule:

(a) "Client" means a person, [e®] corporation, [se-sther] association

or other organization (including this State and any other public_entify}

and includes an incompetent (i) who himself sg consults the lawyer or (ii) 1L;V<

whose guardian or conservator so consults the lawyer [ew-the-lawyerls

representabive] in behalf of the incompetent. [5]

{b) "Confidential communication between client and lawyer' means

that relationship and in confidence by a means which, so far as the client ST

with an interest in the matter or those reasonably necessary for the

which the lawyer is consulted, and includes advice pgiven by the laﬁyer in

digelosures-of-tha-elient-ite-a-repreceatative; -assceinteor-eaployee-of
thgalawyar-ineidental—%e-%he~§ye§essien&l-yelatéenship;]

(¢} "Holder of the privilege' means {i) the client when he is

competent, (ii) a guardian or conservaetor of the client when the client is = -

incompetent, (iii) the personal representative of the client if the client

is dead and (iv) a successor, assign or trustee in dissolution of a

corporation, partnership,. associaiion or other organizaticn if dissolved.
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N

'parfy! has & privilege [{a)-if-he-is-the-witmess] to refuse to disclose,

‘e2-puch-Withese-{il-in-the-ceurpe-ci-ite-hransmitial-besveen-the-alient

‘Rawyery-e¥-if-inssmpetent;-br-Ris-zuardian;-oF-if-deecanedy-by-hHis-personat

berminabtes-upen~adisselubien-] Iif he claims the privilege and the judgg

finds that the communication was a confidential communication between client:fiA

‘of the privilege, or

{d} "Lawyer’ means a person authorized, or reasonably believed by
the client to be authorized, to practice law in any state or nation [ske

Favw-ef-vhish-reecogniseg-n-srivilesa-agninst~-digetosure-of-eanfidentinl

esmmuRicatsicns -betveen-elient-ard-tavrers |

{2) BSubject to Rule 37 and except as otherwise provided [bynParagfaph' -
2-a8] in this rule, [eommuniestions-found-by-the-judge-te-have-been-betvween

lﬂgyar-aaé-his-elieat-ia-%h@-eeuyae~e£-%hat-;eiatieashiy-anﬂ-in-?yeﬁésaiaaal‘ff“'

senfidensey-are-privilegad;-and-a-slient | a person, vhether or not a

and to prevent another from disclosing, a [amy-sweh] communication [y-and L

{b)-to-prevent.-his-lavyer-frem-diselosirg-ity-and-Le)-to-prevent-any -

ebher-witness-fren-diselaning-sueh-cosmunieation-i£-5-eame-bo-the -knowledge .
and-the-lavyery-on-Lii-in-a-maRner-neot-reaserebly-Se-be-antieipated-by
the-aiienty-or-{iii)-ag-a-vesuls-ef-a-breach-of-the-lavyer-etient-velabion- - -

ghipe--The-privilege~-may-be-elained-ky-the-eLient-TA-persen-er-by-his

reoregenkative---The-srivilege available-ta-g-corparasten-cr-afseeintion
B

and lawyer and thet the person claiming the privilege is:

{a) The holder of the privilege, or

-~ (b) A perscn who is authorized to claim the privilege by the holder

(c) The person who wes the lavyer at the time of the confidential

comumunication, . but such person may not claim the privilege if there is
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no holder of the privilege in existence or if he is otherwise instructed

by the holder of the privilege or hils representative.

(3) The lawyer who received or made a communicaticn subject to the

Ezévilege under this rule shall claim the privilege for the client whene?ef_‘F'

{a) he is authorized to claim the privilege under paragraph (c) of sub-

division (2) of this rule and (b) he is present when the communicetion is S

 sough£ to be disclaosed.

L&l [Suek-priviteges-shall-nes-extend] There is no privilege'undef
this rule: o
(a) [te-a-eemmurieatien] If the judge finds [tkab-suffistent) Eggg-
evidence [y-aside] apart from the communication [;—h&s-bee&-intﬁeéueeé;ﬁe

warpant-a-firding-that-the -legal-serviee-was] itself that there is reason-

able grounds to believe the services of the lawyer were sought or obtained . ;i

(ir-exder] to enable or ald {bhe-elier:] anyone to commit or plen to - ‘ S

commit a crime or [a-teps;-s#] to perpetrate or plan o perpetrate a

‘fraud.

\ (b) As to a communicaticn relevant to an issue between parties all -¥1

:of Whom elaim through the client, regardless of whether the respectivé

claims are by testate or intestate succession or by inter vivos trans-
:action; [y-0r]

(c) As to a communication relevant to an issue of breach of duty bj.f ;;

the lawyer to his client [5] or by ihe client to his lawyer. [y-e¥] .

(d) As to a communication relevant to an issue concerning the

intention or competence of a client executing an attested document, or

concerning the execulion or attestation of such a document, of which the

'i lawyer is an attesting witness. [y-s¥]
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(c) As to a compunicacion relovant Lo an issac concerning the

intention of a deceased client with respect to a deed of conveyance, will

or other writing, executed by the client, purperting to affect an inferest-

in property.

(f} As to a communication relevant to an issue concerning the

validity of a deed of conveyance, will or cother writing, executed by &

deceased client, purporting to affect an interest in property.

(5) [to-a-communieation-relovart-te-a-matber-sf-sopmon-interest
‘yoen-tvo-oE-mere~etierss-if-made-ky-any-cf-thea-te-a~lanrer-when-shey
kave-zotained-in-cemmer-when-effored-in-gn-neticn-ketveen-any-ef-sueh

glicnts~-] Where two or more clients have retained a lawyer to act for

~ them in common, none of them may claim a privilege under this rule as

against the others as to communicetions made in the course of that

relationship.
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' &n attorney's stencgrapher or investigator for the purpose of transmitting

) 6[6/63 ‘ —22- #26

Rule 26
ST
This rule sets forth the attorney-client privilege which is now

found in subdivision 2 of Section 1881 of the Code of Civil Procedure.

This rule, however, contains a much more accurate statement of the privileger
than does the existing statute. |
- The proposed URE rule has been rearranged and rewritten to conform

" 4o the form and style of the cther rules relating to privileged communica-
tions. The definitions, for example, have been placed in subdivision (1) i
as they are in Rules 27 and 29. The language of the rule has been
ﬁpdified in certain respects, toc, sc that precisely the same language isi
used in this rule as is used in other rules when the same meaning is
intended.

The definition of "client” has been revised to make clear that govern- -;}j€
ﬁental organizetions are considered clients for the purpose of the lawyer-j -
client privilege. This change makes it clear that the State, cities,
gnd other public entities have a privilege Insofar as communications made
in the course of the lawyer-client relationship are concerned. ThiS'is

‘-existing law in California. R

The definition of "elient” has also been extended by adding the wofﬂéi
"otherrorganization". The language of the revised rule is intended to
cover such-unincorporated organizations as labor unions, social clubs
and fraternal societies when the organization {rather than its individual‘
members) is the client.

The reference to "lawyer's representative” has been deleted. This

+erm was included in the URE rule to make clear that a communication to



(:: 4l fePemvrsdon b fhe ammoseny foovrotzohed by the privilore. Thig
purpose is better accamplished by 2 modification of the definition of
"aonfidential communication” in paragraph (b). Under the Commission's
revisions of these definitions, cormunications to physicians and similar-_
persons for transmission to an attorney are clearly protected, whereas thé
proteétion afforded by the URE rule would depend on whether such pefsons

ould be called a "lawyer's representative.”

The definition of "client' has also been modified to make clear that
the term includes an incompetent who himself consults a lawyer. Subdivisiéni
(1)(c) and subdivision (2) of the revised rule provide that the guardien

of an incémpetent can claim the privilege for the incompetent client and
.that, when the incompetent client is again competent, the client may
himself elaim the privilege.

"oonfidential communication between ciient and lawyer" has been

défined. The term is used to descrite the type of communications that

- are subject to the lawyer-client privilege. The language used to define
the term is taken from the substantive portions of URE Rule 26 and from

the comparable definition in Rule 2. The definition permits the defined g

?924“”511' ' term to be used in the general rule stated in subdivision (2) and conforms ‘.. -

the style of this rule to the style of other rules in the privileges

ﬁflf ‘ article. The definition follows existing California lew. Thus, the

commmication must be in the course of the lawyer-client relationship

and must be confidential.¥ In accordance with existing law, the definitibn:,'f_,

*Sharon v. Sharon, T9 Cal. 633, 677 (1889); Collette v. Sarrasin, 184
Cal. 283 (1920).
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‘_(:M o ineludes communicaitions made to thlra periics, suci aJ physlicians cor
w0 gimiler experts, for the purpose of transmitting such information to the

lavyer. The words "other than those with an interest in the matter”

indicate that a2 communicaticn to a lawyer is nonetheless confidential

gven thqugh it is made in the presence of another person who is consulting .
the lawyer upon the same matter. A lawyer at times may desire to have a
biient reveal information to an expert consultant and himself at the

same time in order that he may adequately advise the client. The ihclusion-
_of thé worﬁs "or the accomplishment of the purpose for which the lawyer

18 consulted" makes clear that these communications, too, are confidential
and within the scope of the priviiege despite the presence of the third -
'party. : : |
| %ewmmmeﬁtmsmmmehmdeMRﬂe%u)mmmng
ﬁrivilege mey be claimed by the ciient in person or by his lawyer, or if -
incompetent by his guardian, or if deceased by his personai representaﬁiVE" K
hés'heén stated in the form of a definition in subdivision (1){e) of the
revised ruie. Thig definition is similar to the definition of "wolder of1;“:

the privilege" found in URE Rule 27, relating to the physician-patient

privilege. It makes clear who can waive the privilege for the purposes

of Rule 37. It alsoc makes subdivision (2} of the revised rule more concise.

Under subdivision (1){c){i) of the revised rule, and under subdivigion
(1)(c){ii) of the revised rule, the guardian of the client is the holder

; P | of the privilege if the client is incompetent. Under these two provisions

an incompeteﬁt e¢lient becomes the holder of the privilege when he becomes
" competent. For example, if the client is a minor of 20 years of age and

;_f,ﬁ o he or his guerdian consults the attorney, the guardian under subdivision
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(l}[c}{ii} te tho polcor of the Laluiless wntll oo cllool tecimel ol
and thereafter the client himself is the holder of the privilege. This
| is true whether the guardian consulted the lawyer or the minor himself
_consulted the lawyer. The existing Californie law 1is uncertain. The
statutes do not deal with the problem and no appellate decisions have
discussed it.

Under subdivision (1){c){iii}, the personal representative of the
“elient is the holder of the privilege when the client is dead. FHe may
gither elaim or waive the privilege on behalf of the deceased clilent.

This may be a change in the existing Califcrnia law. Under the California
law, it seems probable that the privilege survives the death of the client
and Lhat no one can waive after the client's death. If this is the
present California law, the Cormission believes that the URE provision

is a desirable change. Under the URE rule and under the revised rde,
‘thg personal representative of a deceased client may waive the privilege
when it is to the advantage of the estate to do soj but under what appears .
fé be the California law, the privilege must be recognized even though

it would be clearly to the interest of the estate of the decensed client
to waive it. The purpose underlying the privilege--to provide a client
with the assurance of confidentiality--does nct require the recognition

of the privilege when to do so is detrimental to his interests or to |
the interests of his estate.

Under subdivision (1){e){iv), the successor, assign or trustee in
dissolution in a dissolved corporation, association or other organization
ig the holder of the privilege after dissolution. This changes the effect

of the lést santence of URE Rule 26{1), which has been omitted from the
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privilege when there is only a change in form while the substance remains.
The definition of "holder <f the privilege" should be considered

with reference to subdivision (2) of the Revised Rule 26, specifyihg who

can claim the privilege, and Rule 37, relating to waiver of the privilege.
The Commission approves the provision of the URE rule which defines

"lawyer” to include a perscn "reasonably believed by the client to de

authorized" to practice law. Since the privilege is intended to

encourage full disclosure by giving the client assurance that his

commnication will not be disclosed, the client's reascnable belief that

the person he is consulting is an attorney shouid be sufficient to Justify

gpplication of the privilege.

The Commission has omitted the reguirement of the URE that the clicnt
must believe reasconably that the lauvyer is licensed to practice in a
Jurisdiction that reccgnizes the lawyer-client privilege. Legal
transactions frequenily cross state and neticnal boundaries and require
consultation with attorneys from many different jurisdictions. The
California client should not be required to determine at his peril whether
the jurisdiction licensing a particular lawyer he is consulting recognizes
the privilege or not. He should be entitled to assume that the lawyer he
is comsulting will maintain his confidences to the same extent as would
a lawyer in California. The existing Celifornia lav in this regard is
uneertain.

The substance of the general rule contained in URE Rule 26(1) has
been set out in the revised rule as subdivision {2). The rule has feen

revised to conform to the form and style of Rule 27 so that precisely

6/6/63 ~o6- #26




-.( - tic same loaguage migat be used where the same nmeaning is intended.

Revised Rule 26, as well as the original URE rule, is based upon
the Qremise that the privilege must be claimed by some person who ié
authorized to claim the privilege. If there is no claim of privilege by
some person with authority to make the claim, the evidence is admissible.
To make this meaning clear, the words "are privileged" have been deleted
from the preliminary language of subdivision (2}). This probably changes
‘thé existing California law. Under z dictur in a California case a Judge
cah, on his own motion, exclude a confidential attorney-client communicatién:i:f

- . The Commission has approved this provision with the realization that the .
confldentlal compunication will be admitted as evidence unless someone
rentitled to claim the privilege for the client does so.

As the privilege is recognized under the revised rule only when
clgimed by or on behalf of the holder of the rrivilege, the privilege will‘
exist under these rules only for sc long as there is a holder in existence.
rinasmuch as subdivision (1}(c) defines the “holder of the privilege" to
be the client when he is competent, his pguardian or conservator when he
is incompetent, and his personal representative when he is dead, thel
privilege ceases to exist when the client's estate is finelly distributed
‘an& his personal representative discharged. This is apparently a change
in the California law. Under the existing law, it seems likely that fhe
Kprivilege s8till exists and that after the client's death no one can waive.

the privilege. Although there seems to be good reason for maintaining

- the privilege while the estate is being administered--particularly if the

estate is involved in litilgatiocn--there seems to be 1ittle reascon to

(::'_f © preserve secrecy at the expense of justice after the estate is wound up ard
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(:T" ' the representative Qischzrped, It vy Le thae in sole cases therc migh
be some slight risk of embarrassment to the family or the client's memory
and thet the fear of such risk might inhibit the client's communications
to his attorney; but the magnitude of such risk seems far outweighed by
the need for introducing the evidences to Prevent injustice. Since the
‘cliont 1s dead, he can no longer Le questioned and the attorney may be
the only person with the requisite knowledge. If the client were alive,
he might be more than willing to testify rersonally or to have his
attorney testify. As he no longer has any tangible interest to be
 §r§tected by the recognition of the privilege, the better policy seems

:_to-be expressed in the URE and the revised rule which terminates the

privilege upon the discharge of the client's personal representative.

The words "if he is the witness" have been deleted from subdivision
{2} because‘they impose & limitation which is neither nEeCessary nor
ﬁesirable. Inasmuch as these rules apply in any type of judicial proceed- -
ing, they apply at times when the person from whom information is sought

-_ cannot be regarded technically as a witness--as, for example, on a request

for admissions under California discovery practice.

The word "another" has been used instead of 'witness" in the preliminaryVﬁrh
lénguage because "witness" is suggestive of testimony at a trial whereas
;f;i ' E the existence of privilege would make it possible for the client to
prevent a person from disclosing the communication at a pretrial

.Pproceeding as well as at the trial.

Paragraphs,(a), {b) and (c).of URE Rule 26(1) bave been deleted.. Those

ﬁﬁfaGraphs indicate the persons against whom the privilege may be asserted.

=,(:‘ﬂ. 3 The Commission believes the privilege, where applicable, should be
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cvollelble against any witvcss.  Coveo whz limfiacicns of Jhose Laresrapls
have been deleted as unnecessary and undesirable.

Paragraph {(c) of URE Rule 26(1) was drafted by the Commissioners on
Uniform State Laws to make clear that the lawyer-client Privilege can be
as;erted to prevent eavesdroppers from testifying concerning the confiden-
tial. communications they have intercepted. Although this reragraph has

been deleted from the revised rule, its substance has been retained by

the provision of subdivision (2} that the Privilege may be claimed to

" prevent anyone from testifying to a confidential communication. It is -

uncertaln whether this is a change in the existing California law; however,

it seems probable that it is. Whether or not California law is changed,

- the rule stated in the revised rule and the URE rule is a desirable cne.

Clients and lawyers should be protected against the risks of wrongdoing
of thls sort. No cne should be sble tc use the fruits of such wrongdoing

for his own advantage by using them as evidence in court. The extension

of the privilege to prevent testimony by eavesdroppers would not, however,

affecf the rule that the fact that the communication was made under

eircumstances where others could easily overhear is scme evidence that the

elient did not intend the communication to be confidential,

Paragraphs (a), (b) and (c) of revised subdivision (2) state the

substance of the last sentence of URE Rule 26(1), reading "The privilege

may be élaimed by the client in person or by his lawyer, or if incompetent,
ﬁy his guardian, or if deceased by his personal representative", with
some changes.

Under paragraph (a) of revised subdivision {2), the "holder of the

privilege" may claim the privilege. The holder of the privilege is the
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revised rule. Under paragraph (b} of the revised subdivision, specific
provision is made for persons to claim the privilege who are authorized
to do so by the hclder. Thus, the guaraian, the client, or the personal
representative {when the "hclder of the privilege") mey suthorize another
person, such as his attorney, to cloim the privilege.  FParagraph {c) of
revised subdivision {2) states more clearly the substance of what is
contained in URE Rule 26(1}, which yprovides the privilege may be claimed
by "the client in person or by his lawyer." Under sutdivision (3) of
the revised rule the lawyer must claim the privilege on behalf of the
client unless otherwise instructed bty the holder of the privilege or his
representative.  Subdivision (3) is included tc prevent any implication
from arising from the authorization in subdivision (2)(e) that a lawyer
may have discretion whether or nct to claim the privilege for his client.
Compare Business and Professions Code Section 6C68e.

The exceptions to the general rule, which were stated in subdivision
(2) of the URE rule have been set forth in subdivisions (4) and (5) of the
revised rule. None of these exceptions ig expressly stated in the existing
California statute. Bach is, however, recognized to some extent by
judicial decision.

Paragraph {a) of sutdivision (4) provides that the privilege does
not apply where the judge finds thal the legal service was sought or
obtained in order to enable or aid Lhe client to commit or plan to commit
a crime or to perpetrate or plan tc perpetrate a Iraud. California
recognizes this exception insofar as future eriminal or fraudulent activity

is concerned. URE Rule 26 extenés this exception to bar the privilege
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in case of conzuliiavion with tihe view Lo coimisoion i fny Sori.  ihe
Comrission has nct adopted ihis exticnsion of the traditional scepe of this
exception. Recause of the wide variety cof torts, znd the technical nature
of many, the Commlisglon believes that to extend the excepiion to inelude
all torts would present difficult problems for an astorney consulting with
his client and would cpern up too lorge an area for nullification of the
privilege.

The URE rule requires the judge to find that "the lepal service was
sousitt or obtaired in order to enable or szid the client to commit or

plan to commit 2 crime or a tort.” The Commission has suvstituted the

1 - - Tl

word "anyone” for the reference to "the clisnt”. The applicability of
the privilege and the exception should not derend upen who is going to
commit the ecrime. The privilege should not provide a sanctuary for
plamning crimes by anycne. The brcader term is used in both the URE and
the revised versica of Rule 27.

Hote that subdivision (4){a} does not reguire thet the Jjudge be
canvinced that the communication was made for an illegel or Ifraudulent
purpose. The original URE version merely requires the judze to find that
there is sufficient evidence, apart from the communicelion, to warrant
a finding that the legal service was sought for a frazuvdulent or illegal
purpese. The Commission has sibstituted the reguirement that the judge
find that there is reasonable grpuncs tc believe that this vas the
purpose for the communication. This, too, seems to be a statement of the
existing law. The Cormmission's revision retains the substance of the URE
rule in this regard but expresses it in somewhat clearer language. This

parasraph atso requires the judge to make the deterrmiration of the pwrpose
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of chic compurication from evilonee cpart frow the ccmmwicaticn ivsclf.
Actuelly, he must make all rulings or the applicability of the privilege
or the exceptions theretc on the basis of evidence apart from the communice-
tion itself. Under either the URE cr under existing law, the judge may
not compel revelation of the communiczticn asserted to be privileged in
order to determine whether or not i is privileged, for such a coerced
disclosure would itself wviolate the privilege. Neonetheless, it seems
desirable to emphasize the requirement in connecticn with this paragraph.

Sutdivision (4}(%) of the revised rule provides that the privilege
does not apply on an issue between parties 21l of vhom claim through the
client. Under existing California law, all must claim through the client
by iestate or intestate succession in order Tor the exception tc be
applicable; a claim by inter wvivos transaction is not within the exception.
The UEE rule includes inter vives transactiong within the exception and
the Commission approves this change. The traditicral exception between
claimants by testate or intestate succession is based upon the helief
that the client would desire {o walve the privilege so that his wishes
as to the disposition of his estate might be correctly ascertained and
carried out. Yet, thers is no reason to suppeose a client would not want
a correct determination made in regard to his inter vivos transactions.
Therefore, the Ccmmissicn can perceive no basis in logle or policy for
refusing to extend the excepticn tc cases where one or more of the parties
is claiming by inter vivos transaction.

The breach of duty exception stated in sutdivisiocn (4)(e) nas not
teen recognized by a holding irn any California case, althoush a dictum in

one opinion indicates that it wcould be. The excepiion is approved tecause
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it wenld te unjust o peryvit & clicn to accuse his atiorney of a Lreach
of duty and to invcke the privilege to prevent the attorney from bringing
forth evidence in defense cf the charge.

The Commission has confined the exception stated in subdivision (L)
(d) to the type of communication which cne would exrect an attesting witness
to testify to. BMerely becausc an atiorney acts as an attesting witness
should not wipe out the lawyer-clisnt privilege as to all statements made
concerning the documents attested; but the privilege should not prohibit the
lawyer from performing the duties expected of an attesting witness. Under‘
existing law, the attesting witness exception has becn used as a device to
obtain information from a lawyer relating to dispositive instruments when
the lawyer received the information in his capaeity as a lawyer and not
merely in his capacity as an atiesting witness. The Commission believes
that there is some merii in the exceptlon for dispositive instruments
because one would normally expect a ciient to desire his lawyer to communi-
cate hig true intention with regard tc a dispositive instrument if the
instrument itself leaves the maiter in doubt. Because the dispositive
instruments excepticn serves a desiratle purpose, the Ccmmission limited
the attesting witness excerption stated in paragraph {d) to information
concerning which one would expect an attesting witness to testify but
ecreated two new excepticns relating Lo dispositive instruments generally.
Under these exceptions--paragraphs (e) and (f)--the lawyer will be able to
testify concerning the intention or campetency of a deceased client and wili
be able to testify to communications relevant to the validity of various

dispositive instruments that have been executed by the client.
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)
modified by the Commission to conform to the version of this excepticn

that was enacted by the New Jersey Zegislature. The Commission believes
that the New Jersey version of this exception is a rreferable statement.

Under the original language of the URE, the exception appears to apply

only to communiecations from one of the clients tec the lawyer; but under

the modified languege the exception zpplies to communications either from

or to the lawyer.
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RULE 27. PHYSICIAK-PATIENT PRIVILECE

(1) As used in this rule [5] :

{a) ‘"Confidential communication between patient and physician
[and patiest]” means [susk] information transmitted between a patient
and his physician [and pasient], including information obtained by

an examination of the patient, [as 45 $razsmitied] in the course of

that relstionship and in confidence [azd] by a means which, so far as

the patient is aware, discloses the information to no third persons

other than those with an interest in the metter or those reasonably

necessary for the transmission of the information or the accomplishment

of the purpose for which [i%] the physiclan is [tvamemisted-] consulted,

and includes advice given by the physician in the course of that relation-

ship.

{b) "Holder of the privilege" means (i) the patient when he is

competent, (ii) a guardian or conservator of the patient when the

patient is incompetent and (iii) the personal representative of the

patient if the patient is dead. [The-pesiemi~while-alive-and-nes

under-guardianchip-ox-the-guardian-of-the-person-of-on- inconpesent
pasienty-or-the-personal-represeniative-of-a-deccased-patients |

(c) '"Patient" means a person who [5] consults & physician or

submits to an examination by a physician for the [seie] purpose of

securing a diagnosis or preventive, palliative [;] or. curative treat-

ment [y-sr-a-diasgresis-preliminasy-ie-sueh-treatmens] of his physical
or mental condition. [y-censulis-a-phyeieinny-ov-subnits-4e-an-examing-

tion-by-a-physieians )
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(d) "Phyeiciar' mezns n persen authorlized, or reasonablyr
believed by the patient to be autkorized, to practice medicine in

sdioticn-ir-whisk-the~acusuitstinr-ar-cxagin.

Il‘

[the] any state or [Fuw
atien-takes-zlaees: | nation.

{2) Bubject to Rule 37 2nd except as otherwise provided
P 1Y

[ey-paragraphs-£3d5-C4);-L5)-ama-£63-52] in this rule, a person,

whether or not a party, has a privilege in a civil action or pro-

Hb

ceeding [er-in-a-preosesusiisn-for-s-misdemeaner| to refuse to disclose,
and to prevent [a-witzess] arother from disclosing, a communication

5] if he claims the privilege and the julge finds that [{ad] the
communication was a confidential communication between patient and
physician [y] and [{B)--The-ratient-evr-the-physisian-reassnably
bezieved-the-copranieation-4e-ke-necessarv-or-kelpful-ic-cenable-1he
physieian-teo-rake-a-diagresis-of-the-eondition-af-the-patient-or-io
preserike-ox-render-ireatrent~therefor;-and-{e)- -The-witpess-{4)
ig-the-helder-ef-the-privilege-or-Liil)-gt-the-time-of-the- copruni-
eatien-vwas-the-physieign-sr-a-person-to-wher-diselasure~-vas-gade
beenuse-renserably-tecessary-for-the-franarigsion-af-1he-copEnnicstion-

er~for-the-acecrpaiskrers-ef-tkhe-sursose-for-vhich-id-vas-dransnitied

the-eormuaicaiion-as~the-resuli-pgf-pr-ipsprsicral-kreaeho-gfutke
ehysieiants-duty-cf-gerdisslasure-Ly-the-shvsiednn-oxr-hig-ageri-oF

servant-and-£d)-the-elnizant] that the person claiming the privilege

1g:

{a.) The holder of the privilese, or
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{b) A person who is sutkorized to claim the privilege [£s#-kim]

sy thie Dollcr of Ulll LI TL_uimo, E

P, kS

(¢) The poroccn wno was the physiclizn at the time of the confidential

ccmmunicaticn, but such persen may nct clels the privileoge 1T there is

no_holder of the vrivilege fn oddgtones cr 4f he is otherwise instructed

by the holder of tioe privilope cor his vepreseniciive.

{3) The physicizn who received a commnication subject to the

privilege under this rule shall claim the privilsge for the ratient

whenever {a) ke is authorized to claim the privilege under paragraph

{¢) of subdivision (2) of this rule and {b) he is present when the

commuanication is sought to be disclosed.

(4} There is no privilege vrder this rule [z3-3c-any-relevanrs
2EXERAs 2atceh-Eetween %Le-gaéé&am—1£a—hé5—§h§séeéaa]

(a) [£63--Ha-persen-tas-a-privilege-urder-zais-zule] If the

=t] from evidence [;] apart from the

t
®
M
HE
Hh
i
(s
i
@
HE
i3

Judge finds [ikat
comminication itself [Ras-been-iszizedused-te-varreai-s-finding-that]

tkat there I reasonsble grounds o believe the services of the

physician were sougnt cr obitained 1o erable or aid anyone to commit
or plan to commit a crime or a tort [5] or to escape detection or

=%

apprehension after the commissicn of a crime or a tort.

-

(b) [{e)-cpen-aa-

ssue-betvesz-parties-olaiming-by] As to a

communication relevant to an isgsue between parties all of whom

claim through the patient, regardiess of whether the claimg are

by testate cr intestate succession or b‘ inter vivecs transaction.

[from-a-decensed-patiesnt-].
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(o' o owo o commvingtion relcoent g oom o isene of brearh of

duty by the physician to nis patient or the patient to his physician.

(4) 45 to a commuuication relevant w0 an issue concerning the

ol

intention of a deceased patient with respecy to a deed of conveyance,

will or other writing, execuled by the patient, purporiting to affect

an interest in property.

{e) [{83] As to a communication relevant to [upend an issue

[as-te] concerning the validity of a [Ae<u=est-as-a-will-ef-the

h-

€

?E%i&ﬁ%1] deed of conveyance, will or other writing, executed by a

deceased patient, purporting to affect an interest in property.

(f) [wzes-an-isskre-sf-ihe-peziensis-zendizisza] In an action or
1.

Eroceeding +o rommit [kfm] the patient or ctherwise place him or his

property, or both, under the contrecl of another or othkers becauvse of

nis alleged mental [imeemsetez=e] or paysical condition. [y~ex]

(g) In an action or proceeding brought by or on behalf of

the patient irn which the patient seeks tc establish hisg competence.
[ex]

(h) In an action or nroceeding to recover darages on account

of conduct of the patient which constitutes a criminal offense.
[otkez-than-a-EiadeE2aRsFy- &7 |

i} [LLi-_Ubewo- nig-2ute] In an action
/ Y

or proceeding, including an action brought under Section 376 or 377

of the Code of Civil Procedure, in waleh an issue concerning the

condition of the patient [ifz-ap-slemeni-ey-faeisr-sf-ihe-elaim-oF

3efense-af] has teen tendered by the patient or [ef] by any party

claiming through or under the patlent or claiming as a beneficiary
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ilege-under-tais-yuze] As to informaetion

which the physician or paiient is required 2o report to a public official
or 25 to information required to be recorded in a publiz office [5]

unless the statute, charter, ordinance, administrative regulation or

other provision reguiring the repcr: or record specifically provides

that the iaformation shall not be disclosed.
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(5) Where two or more patienss have ccnsulted a physician upon a

ratter of commor interest, ncone of them may claim a privilesze under this

rule as against the others as to comrunications made in the course of

that relationskip.

COMMENT

The privilege created by Rule 27 is very similar to the privilege
created by subdivision ¥ of the Cede of Civil Procedure. The URE

rule is, however, a clearer statement of the privilege.
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The Commission has revised the definition of confidential com-
manication to include language “aken from the original version of URE
Rule 26. As revised, the definition reguires that the information te
transmitted between a patient and his vhysician in the course of the
thysiclan-patient relationship and ir confidence., This requirement
elimirates the need for subdivision (2}{b) of the URE rule which
required the judge to find that the patient or physician reascnably
telieved the communication te be necessary or helpful to enrable the
physician to make a dilagnosis or to prescribe or render treatment.
This definition probably includes more statemwents than does the URE
language. For example, it would be difficult to fit the statement of
the doctor to the patient giving his disgnosis within the provisions
of URE sutdivision {2){(t), whereas such statements are c¢learly within
the definition of confidential communication as revised. It is un-
certain whether the doctor's statement is covered by the existing
California privilege.

The definition of "holder of the privilege" has been rephrased
in the revised rule ¢ conform to the similar definiticn in Revised
Rule 26. Under this definition, a guardian of the patient is the
holder of the privilege if the petient is incompetent. This differs
from the URE rule which makes the guardian of the person of the
petient the holder of the privilege. Under the revised definition,
if the patient has a separate guardian of his estoate and o separate
guardian of his person, either guardian can claim the privilege. The

provision making the personal representative of the patient the holder

4o »
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of the wrivilero whon the rotient Is dead may change the exdsting
Californis law. Under the present California law, the privilege
may survive the death of the patient in some cases and nc one can
waive it on behalf of the patient. If this ‘s the existing Calif-
ornia law, it will be changed for the personal representative of
the patient will have authoriiy tc claim or walve the privilege
after the patient's death. This change is a desirable one, for it
restricis the application of the privilege in an area where there
is little need for iws application. When the person mosht concerned
with the confidentiality of his statements to the physiclan is
deceased, there seems to be little reason to prohibit further
inguiry into the commnications he mwade to his physician. His
personal representative can protect the interest of his estate
in the confidentiality of these statements, and when his estate has
no interest in preserving the confidentiality of the statements,
the importance of providing the courts with complete access to
avidence relevant to the causes pefore them should prevail over
whatever remaining interest the decedent may have had in secrecy.

This definition of "holder of the privilege" should be con-
sidered with subdivision (2) of the revised rule {specifying who
can claim the privilege) and Rule 37 {relating to waiver of the
privilege}.

The Commission disapproves the requirement of the URE rule
that the patient must consult the physician for the sole purpose

of treatment or diagnosis preliminary to treatment in order to be

1o st
iaka
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within the privilege. This requirement does not appear to be in the

existing California law. Since treatment does not always follow diagnosis,

the Commission believes the limitztion of diagrosis to that which is
"prelim’nary to treatmeni' is undesirable. Also, inclusion of the
limitation "sole"” with respect to the purrose of the consultation
would eliminate some statemernts fully within the policy underlying
the privilege even though made while consulting the physician for a
dual purpose. For example, a patient might visit a physicilan for
the purpose of obtaining a report of his! condition for insurance
purposes and also to obtain treatment from the physician for his
condition. Statements made by the patient during the course of

the visit would seem to be zs deserving of protection as slatements
made by another perszon whose sole purpose was to obtain treatment.

The Commission approves the provision of the URE rule which
defines physician to include a person 'reasonably believed by the
patient to be authorized” to practice medicine. This changes
existing California law which requires the physician to be licensed.
If we are to recognize this priviiege, we should be willing to
protect the patient from reasornable mistakes as to unlicensed
practitioners. Morsover, the Commission recommends taat the privilege
be made appliceble to comrunications made To & physician authorized
to practice ir any state or nation. When a Caiifornia resident travels
outside the State and has occzsion te visit a physician during such
travel, or where a physician from another state or nation participates

in the treatment of a person in California, the patient should be

-lig- #27
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prololed o oel oo foat his s omovi-ostions will L woarn oo mach
protection as they would be if he tzlked to a California thysician
in California. A4 patient should not bte forced to inguire atbout the
Jurigdictions where the physician is authorlied to practice medicine
and whether such jurisdicticns recognize the physician-patient
privilege tefore he may safely cormunicaie to the physician.

The basic statement of the pkysician-patient privilege is set
out in the revised rule as subdivision (2). The following modifica-
tiong of this provision of the URE have been made in the revised rule:

(1} The rule has specifically been made subject to Rule 37
(valver) and subdivision (7) of URE Fule 27 has been omitied as
unnecessary.

(2) Under the revised rule, the privilege is applicable only
in civil actions and proceedings. The URE rule would have extended
the priviiege to a prosecution for = misdemeancr. The existing
California statute restricts the privilege to a civil action or
proceeding and the Commission is unaware of any criticism of the
existing practice. In addition, I1f the privilege is applicable in
a trial on a misdemeanor charge but not applicable in a irial on &
felony charge, it would te possible for the prosecutor in some
instances tc prosecute for & felony in order to make the physician-
patient privilege not applicable. A rule of evidence should not be
a significant factor in determining whether an accused is to be
prosecuted for a misdemeancr or a felohny.

(3) The language of the URE rule indicating the TETSONnS Who may
be silenced by an exercise of the privilege has been omitited.
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Lhe purplsc oI Tode laelidge o T2 ubi e 15 ol insdcaie that

the privilege may not be exercised agolinst an eavesdropper. For

tle reasons appearing in the discussion of Hule 26, the Commission
does nut btelleve that an eavesaropper should be permitied to festify
to 2 statement thet is privileged under tais rule; therefore, this
language has been eliminated. Thirz have beel nc cases involving
eavesdroppers Iin Californis, bt 1t appears likely that they are

not subject tc the priviiege. The revised rule will extend the
privilege to themn.

{4) The language of subdivision (2)(d} of the URE rule has teen
revised to state more clearly wihe is authorized to exercize the privilege.
Subdivision (2] has been added fco the revised rule, and it directs the
physician to claim the vrivilege on behalf of the patient whenever he
is authorized to do so urless he Is otherwise inmstructed. TUnder
the language of the UKD ruls, it 1s not ~lear that the physician is 2
person "suthorized to claim the privilege” for the holder of the
privilege.

The exceptions to the phwsiclar-patient privilege have peen gatheced
together in subdivisions (L) and (5). The languaze has teen conformed
to that used in Rule 26 and the order in which *he excewntions appear has
teen altered so that they appear in this rule in the same order in which
comparable exceptioi.s appeer in Fule 26.

VWhile Revised Rule 20 provides that the lawyer-client privilege
3does not apply when the comrmunication was made <S¢ enable anyone Lo
commit or plan to commit a crime cr a fraud, sutdivision (4){a) of
Hevised Rule 27 creates av excephion to the physician-patiernt privilege
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where the services of the physician were sought or obtained to enable
or aid anyone to commit or plan tc commit &  crime or a tort, or to
escape detection or apprehensichn after the commission of a crime or a
tort. This difference in treatment of the physician-patient privilege
stems from the fact thaet persons do rot ordinarily consult their
physicians in regard to their legal problems or in regard to matters
which might sometimes be classified =z torts or crimes. On the other
hard, people ordinarily consult lawyers about precisely these matters.
The Commission believes that the purpose of the privilege-~-to encourage
persons to make ccmplete disclosure of their physical and mental problems
80 that they may obtalin treatment and healing--is adeguately served
without broadening the privilcge to provide o sanctuary for planning or
concealing crimes or torts. Because of the different nature of the
lawyer-client relationship, a similar exception to the lawyer-client
privilege would go a long way toward destroying the effectiveness of
the privilege. This exception has not received recognition in the
California law; although it might be recognized In an appropriate case
because of the similar court-created exception tc the lawyer-client
privilege.

The language of subdivision (4)(h) of the revised rule has bheen
revised to conform to the language of the comparable exception in
Rule 256, The regui-:zment that the patient be deceased has been omitted.
The Commission sees no reason for insisting upon the prior decease of
the patient here when no similar insistence is made uwpon the prior

decease of the client in subdivision {4){%} of Rule 26.
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Subdivision (4){c) has been added by the Commissicn. It expresses
an exception similar to that Ffound in subdivision (4)(c) of Rule 26.
If a patient makes a charge of breach of duty against a doctor, he should
not be privilsged to withhold from the doctor evidence material to the
doctor's defense.

In subdivision {4)(d) and {e), the Comiission has brcadened the
URE rule excepiion relating to the validity of = will so that there is
now an exception for communications relevant to an issue concerning
the intention or competency of the adeceased patient with respect
to, or the validity of, any dispositive instrument executed by the
deceased patient. Where this kind of issue arises in a lawsuit, the
communications of the person executing the instrument to his physician
become extremely important. The Commission does not believe that
permitting these statements to be intrcduced in evidence after the
patient's death will materially impair the privilege granted to patients
by this rule. Existing (alifornia law provides an exception virtually
coextensive with that prcvided in the revised rule.

The exception provided in subdivision (4)}(¥) is broadsr than the
URE rule and will cover not only commitments of mentally ill personsa
but will also cover such cases a5 the appointment of a conservator under
Probate Code Section 1751. In these cases the privilege should not apply
because the proceedings are helng conducted for the benefit of the
patient. In such proceedings he should not have a privilege to withhold
evidence which the court n=eds in order to act properly for his welfare.

There is no similar exception in existing California law.
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The URE rule provides that *here is no privilege in an action in
which the claim of the patient is an element or factor of the claim
"or defense" of the patient. The revised rule--subdivision (4){i)--
does not extend the patient-litigant exception this far but instead
provides that the privilege does not exist in an action or proceeding
in which an issue concerning the condition of the patient ras been
tendered by the patient. The Commission dees not believe that a plaintiff
should te empowered tc deprive a defendant of the privilege merely by
virtue of bringing an action or proceeding and placing the defendant's
condition in issue. But if the patient himself tenders the issue of his
conditlion, he should do g0 with the realization that he will not be
able to withheld evidence relevant to the issue from the opposing party
through the exercise of the physician-patient privilege. A limited
form of this exception is recognized in existing California law. Under
the existing law, the privilege is inapplicable in personal injury actions.
The exception as revised extends the existing exception . to other
situations where the patient himself has raised the issue of his
condition.

The revised rule--subdivision (4}(i)--provides that there is no
privilege in an action brought under Sectior 377 of the Code of Civil
Procedure {wrongful death). The URE rule does not contain this
provision. Under the existing Cplifornia statute, a person authorized
to bring the wrongful death action may consent to the testimony by the
physician. There is no reason why the rules of evidence should be
different as far as testimony by the physician is concermed in a case

where the patient brings the action and a case where wrongful death action
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i5 brought. Under the URE rule and under the revised rule, if the
patient brings the action, the issue of his conditicn has been tendered
by the patient ard rno privilege exists. The revised rule makes the
same rule applicable in wrongful death casas.

The revised rule--subdivision (4)(i)--provides, alsc, tkat there
is no privilege in an action trought under Secilon 376 of the Code of
Civil Procedure (parent's action for injury tc ckild). In this case,
as in the wrongful death statute, the same rule of evidence should
apply when the parent brings the action as applies waen the child is the
plaintiff.

The provision of the URE rule providing that a privilege does not
apply as to information required by statute o be reported to a public
officer or recorded in a public cffice has been extended in subdivision
(L)(3) to include information recuired bty other provisions of law. The
privilege should not apply where the informatiorn is public, whether it
is reported or filed pursuant tc 2 statute or an ordinance, charter,
regulation or other provision. There is no comparable exception in
existing California law; it is a desirable exceptlon, horever, for
inasmuch as the information is public information already nc valid purpose
is served by preventing its intrciuction in evidence when it is relevant.

The Commission has added an cxcepticn wherc two or more patients
have consulted a physiciarn upon a matter of common interest. This
exception--subdivision {5)--is similar to that which appears in Rule 26.
Although the situation mey not arise frequently, where It dces arise--
as where a husband ard wife jointly consult with s physiclan in regard

to a steriliiy problem--neither of the patients should be able to assert



this privilege as against the other patient. The privilege will
remaln, however, so far as third parties are concerned. There should
be no privilege between the patients themselves, for neither of them
hag a2 superior right to the information which would erntitle him to
keep it out of evidence when the other patient needs to have it
introduced. Existing California case law has not recognized this
exception, but it might be recognized in an appropriate case for the
reasons that the similar exception to the attorney-client privilege

has been recognized in the zusence of siatute.
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RULE 27.5. PSYCHOTHERAFIST -PATIENT PRIVILEGE

(1) As used in this rule:

{a) T"Configential communication between patiers and psychotherapist”
means Iinformalion transmitted between a patient =nd his psychotherapist,
including information cbtained by an examination of the patient, in the course
of that relationshp and in confidence by a means which, so far as the patient
is aware, discloses the information to no third persons other than thaose
with an interest in the matter or those reasonsbly necessary for the trans-
missicn of the information or the accomplishment of the purpose Tor which
the psychotherapist is consulted, and includes advice given by the psycho-
therapist in the course of that relationship.

(b) "Folder of the privilege" means (i) the patient when he is
competent, (ii} a guardian or conservator of the patient when the patient
is incompetent and (iii) the personal representative of the patient if the
patient is dead.

{e) "Patient" means a person whc consults s psychotherapist or submits
to an examiration bty a psychoiherapist for the purpose of securing a diagnosis
or preventive, palliative or curative treatment of his mental or emotional
condition.

(d} "Psychotherapist' means (i} a person autharized, or reasonably
believed by the patient tc be authorized, toc practice medicine in any state
or nation, {ii) a person certified as a psychologist under Chapter 6.5
(commencing with Section 2900) of Division 2 of the Pusiness and Professions
Code, or (iii) a person licensed or certified as a psychologist in another
state or jurisdiction if the reguirements for obtaining a license or

certificate In such state or jurisdiction are substantially the same as under
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Article U4 (commencing with Section 29hC) of Chapter 6.6 of Division 2 of
the Business and Professions Code.

(2) Suvject to Rule 37 and except as otherwise provided in this rule,
a person, whether or not a party, has a privilege to refuse to disclose, and
to prevent another_fromdisclosingJ a communication if he claims the
privilege and the judge finds that the communication was a confidential
comminication between patient and psychotherapist and that the person claiming
the privilege is:

(a) The holder of the privilege, or

(b} A person who is authcrized ic claim the privilege by the holder of
the privilege, or

(c) The person who was the psychotherapist at the time of the confiden-
tial commnication, but such person may rot claim the privilegeif there is no
holder of the privilege in existence or if he is otherwise instructed by the
holder of “he privilege or his representative.

(3) The psychotherapist who received a comminication subject to the
privilege under this rule shall claim the privilege for the patient whenever
(a) he is authorized to claim the privilege under paragraph {c) of
subdivision (2) of this rule and (b) he is present when the communication is
sought to be disclosed.

(4) There is no privilege under this rule:

(a) If the judge finds from evidence apart from the communication
itself that there is reasonable grounds to believe the services of the
psychotherapist were sought or obtained to enable or aid anyone to commit
or plan to commit a crime or a tort or to escape detection or apprehension
after the commission of a crime or & tort.
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(b} 4s to a communication relevant %0 an issue between parties all
of whoem claim through a deceased patient, regardless cof wrnether the claims
are by testate or intestate successicn or by inter vivos transsction.

(c) As to a communicabion relevant to sr “ssue of breach of duty by
the psychotherapist uo his patiert or the patient to his psychotherapist.

(d) As to a commnicebion relevant to za issue concerninrg the intenticn
of a deceased patient with vespect to a deed of conveyvance, will or other
writing, executed by the patient, purporting to affect an interest in
property -

(e} As to a communication relevant to an issue concerning the validiiy
of a deed of conveyance, will or other writing, exeoutad ty a deceased patieat,
purporting to affect an interest ir property.

(f) In an action or proceeding trought by or on tehslf of the patien
in which the patient seeks to establish khis competerce.

{g) In an action or proeceeding, including an action brought under
Section 37€ or 377 of the Code of Civil Procedure, in which an issue
concerning the mental or emotional condition of the patient has been tendered
by the patient or by any party claiming through or under the patient or
claiming as a beneficlary of ths patieni through a contract to which the
patient is or was a party.

(h) If the psychothevapist is appcinted tc act as psychotherapist for
the patieni by order of a court.

(2) As to information wnich the ssychotherapist or patient is required
to report to a -public officiel or as to information rsguired to be recorded

in a public office unless the statute, chzrter, ordinance, administrative
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regulation or other provisiorn requiring the report or record specifically
provides +that the inforraticn shall nct te disclosed.

(i) As to evidence offered by the accused in a criminal action or
proceeding.

(5) where two or more ratients have consulted a psychotherapist ugpon
a matter of common interest, none of them may claim a privilege under this
rule as against the oihers as to communications made in the course of that

relationship.
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COMMENT

Neither the URE nor the existing California law provides any speclal

priﬂlege for psychiatriets other than that which is enjoyed by physicians

~ B generally On the other hand, perscns consulting psychologists have a broad

| | privilege under the terms of Business and Professions Code Section 290h Yet

- " the need for a privilege broader than that provided to patients of medical

A g dnmrs-ia as great for persons consulting psychiatrists as it is for
peraons consulting psychologists. The Commission has received reports from
séve_ra.l sourées indicating that many persons who need treaiment refuse
such treatment from psychiatrists because the psychistrist 1s upable to
assure them concerning the confidentiality of their communications. Other

psychiatrists do not retain documentary material concerning their peatients -

'becnuge they know that such documents can be obtaired by subpcens. Unfortus -

_ nately, many of these persons who decline treatment are sericusly disturbed .
and con#titute threats to other persons in the commmnity. Accordingly, the
| Cosmission reccamends that s new privilege be established which would grant
: '- " to patients of peychiatrists a privilege much broader in scope than tha.
ordinsry physiclan-patient privilege. Although it is recognized, of course,
that the granting of the privilege will operate to withhold relevant evidence
from some cases where such evidence would be crucial, the Commission is of
the opinion that the interests of society will be better perved if paychiatria‘t}i
ﬁre sble to mesure patients that their confidences will be protected. |
Rule 27.5 is designed to provide this additional privilege. The
, wgsion hes combined this privilege with that provided in the Business
g”; : . ama Professions Code for psychologists. The new privilege will be one for

R 2 chotherapists generally.
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In subdivision {1){d), "psychotherapist" is defined as a certified

C ‘ psychologist or any medical doctor. The Commission decided not to venfine
the privilege to those medical doctors whose practice 18 1imited. to
.péychiatry because it - recognized ~ that many medical doctors who do not
specialize in the field of psychiatry do practice psychiatry to a certaln
extent. In some instances, this is because the patient cannot afford to go
to & specialist. In other instances, this ls because of:the shadowy line
betwéen organic and psychosomatic illness so that a physician is often
ealled upon to treat both physical and mental or emoticnal conditions at
: the same time. Then too, disclosure of a mental or emotional problem
will often be made in 'v;hhe first instance to a family physician who will

. refer the patient to someone else for further specialized tre&tmeht. In
all of these situations, the Commission believes the psychotherapist |

privilege should be applicable if the patient is seeking diagnosis or

treatment of his mental or emotionsl condition.
Generally, the new privilege follows the physician-patient priviiege
and the comments mede under Rule 27 will spply to the provisions of Rule

27.5. 'The following differences, however, should be noted:

The psychotherapist-patient privilege epplies in all proceedings,
criminal or civil. The physician-patient privilege, howsver, appiles onl;r in
civil proceedings. Under the provisicns of subdivision (4)(3), bowever, the -

~ paychotherapist privilege does not apply tc evidence offered by the defenge in I.
criminal proceeding. For example, if a person had confessed a crime to a peychis : |
atrist and another person were being tried for the offense, the psychiatrist cme,‘g 5

be campellod to testify conCerning the confession if it were otherwise admiss:l.hlai.f—;';

C : "oder existing law, Buch confession would be inadmiesible hearsay. Under
' the Commission's tentative recommendstion relating to hearsay evidence,

o however, such confeesion would be admissible ae & declaration against penal
interest under Revised Ruie 63(10).
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When the evic‘.ence which would othervise be sub,ject to the privilege created
by th:ls rule is materia.l to the defense of a defendant in a criminal caae,
the Gomission bel:.eves that the importance of permitting the evidence to

be revealed to the court in order to prevent injistice is more important

than whatever impediments this exception might create to the paychotherapist-

patient relationship. '

There are some minor differences between the exceptions to the physician-
patient privilege and the exceptions to 't.he psychotherapist-patient privilege.
For example, in subdivision (%){(b) of Rule 27.5 en ’exception is created between
parties all of whom cleim through a deceased pl.;tient. The comparable exception
in Rule 27 does not require that the patient be deceased/ Because the com-

munications of a patient to & psychotherapist are 1ikely' to be peculiarly

'relevant to issues between parties cleiming through the patient, and because

patients of psychotherapists are peculiarly sensitive to maintaining the con-
fidential nature of their communications, the Commission believes that to
permit such communications to be introduced in evidence during a patient’s
lifetime would unduly inhibit communications from the patient to his psycho-
thl';rapist.

Again, there is an exception in the physician-patient privilege for
comnitment or guardianship proceedings for the patient, but there 1s no
similar exception in the psychotherapist-patient privilege. The Commission
believes that a patient's fear of future commitment proceedings based upon
what he tells his psychotherapist would inhibit the relatlonship between the
patient and his peychotherapist almost as much as would the patient's fear
of future criminal proceedings based upon such statements. If a psycho-

therapist becomes convinced during e course of treatment that his patient

‘'is 8 menace to himself or to others because of his mental or emotional
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condition, there is nothing in this rule which would prohibit the psycho-
therapist from communicating such information to the appropriate authorities.
The privilege applies only in Judicial proceedings, and, in any event, the

pr@vilese technically is merely an exemption from the general duty to
testify in a proceeding in which testimony can ordinarily be compelled to

be given. Thus, the psychotherspist may protect his patient by bringing

his condition to the attention of those who may take appropriate action.

The privilege would, however, prevent the psychotherapist from testifying

‘in the ensuing commitment proceedings.

The physician-patient privilege does not apply in civil actions for
damages arising out of the patient's criminal conduct. KNo similer exception
1 pruvidéd in the psychotherapist-patient privilege. The reason for the
exception in the physician-patient privilege is that the physician-patient
privilege does not apply in any criminal proceedings. Therefore, san
. exception is also created for civil cases involving the identical conduct.

- The psychotherapist-patient privilege, however, does apply in criminal
cases; hence, there is no exception for damages actiones involving the
p#tient's criminal conduct.

| The psychotherapist~patient privilege, in subdivision (4)}(h), has an
exception if the psychotherapist is appointed to act as such by order of
the court. Where the relationship of psychotherapist and patient is
created by court order, the Commission does not believe thet there is
a.sufficiently confidential relationship to warrant extending the privilege
to the commmnications made in the course of that relationship. Moreover,
when the psychotherapist 1s appointed by the court, it is most often for

" the purpcse of having the psychotherapist testify concerning his conclusions
as to the patient's condition. Therefore, it would be inappropriate to

_ have the privilege apply to that relationship.
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RULE 28. MARITAL PRIVILEGE FOR CONFIDENTIAL COMMUNICATIONS. | |

™

(1} Subject to Rule 37 and except as otherwise provided in [paragraphs- S |

{2)-and-{3}-0£] this rule, a spouse {or his guardian or conservator when

he is incompetent) [WHc-transmitted-ta-the-ethea—the-infemtien—whish

abnstit\rtad-the-cmuaiaatien] , whether or not a party, hes a privilege

during the marital relationship and afterwards [whieh-he-may-eiain-vhether-

er—net-hs-is-a-garty—to-the-aetien,] to refuse to disclose and t0 prevent

the other spouse from disclosing & communication {p-feund-by} if he claims

the privilege and the judge finds that the communicabion was [4e-heve

veen-had-er] made in confidence between them while husband and wife.
[Qheaather-spease-sr-‘ehe-guaréian—ef-a.n-ineempetent-apeuae-mr—eiain
tm—grivﬂege-en-‘aehalf-ef-"ahe-speaee—having-the—privi&egeeé

(2) [Nei‘thsr-speuse-may-elaim-—sueh-grivi;ege] There is no privilege

C\ -._‘ .',mder this rule:

(s) If the judge finds [6has-suffiesent] from evidence {y-aside]

apart from the commnication [y—has-'been—intreéueeé-te-mrant-—a-ﬁniing

skab] itself that there is reesomsble groumds to believe the commnication

was made, in whole or in part, to enable or gid anyone to commit or plan

to commit & crime or [a-sers] to perpetrate or plan to perpetrate & fravd.

{b) In an action or proceeding to commit either spouse or otherwise -

place him or his property, or both, under the control of ancther or others

becauge of his alleged mental or physical condition.

{c} In an action or proceeding in which either spouse seeks to

establish his competence.
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{(d) In an action or proceeding by one spouse against the other

spouse. [er-{b}-in-en-aetisn-for-damages-for-the-alienation-of-the
affeetiona-of-the-pthery-or-for-erininal-eonversabion-vwith-she-ethery-or]

(e} In a criminal action or proceeding in which one of them is charged

vith (i) a crime against the person or property of the other or of a
child of either, or L}il.a crime against the person or property of a third
person committed in the course of committing a crime against the other,

or (iii) bigamy or adultery, or (iv) desertiom of the other cor of a child
of either. [er-{d}]

{f! In a criminsl action or proceeding in which the accused offers

evidence of a communication between him and his spouse.
[£3)-.A-spouse-whe-wonid-otherwisa-have-a-privilege-under-this-rule-
has-ne-suah-p;ivilege—ig-the—suége-finés-that-he-er-the—ether—spsuseswhils
tha-he&éar-a:—ths-psivilege-testisied-a;-eaused-anethef-te-tastify-ia-any
aetian—te-aay-eenmunieatien-hetweea-the-spsuses—upen-the-sane-sabéeet

matbory |
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Rule 28

COLIENT

Dule 28 expresses the privilege for confidential marital communica-
tions. Under existing law, the privilege for confidential marital communica-
tions is provided in subdivision 1 of Code of Civil Procedure Section 1881.

Under the URE rule cnly the spouse who transmitted to the other the
informetion which constitutes the communication can claim the privilege.
Under existing California law the privilege may belong only to the non-
testifying spouse inasmuch as the statute provides: "Nor can either . . .
be, without the consent of the other, examined as to any commmnication made
by one to the other during the marriage.” It is likely, however, that the
statute would be construed to grant the privilege to both spouses. The
Commission prefers the view that both spouses are the holders of the
privilege and that either spouse may claim it. As a practical matter,
it is often difficult to separate the subject metter of statements
made from one spouse to another from the subject matter of the replies.
Hence, if the privilege were only that of the communicating spouse, the

-

nature of the privileged statement might be revealed by obtaining from
the other spouse, if willing to testify, what was said in return. Protection
for each spouse can be provided only by giving the privilege to beth.

Under the revised rule, a guardian of an incompetent spouse may
claim the privilege on behalf of that spouse. However, vhen a spouse is
dead, no one can claim the privilege for him and the privilege, 1f it 1is

to be claimed at all, can be claimed only by or on behalf of the surviving

spouse.
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Under exieting California law the privilege may be claimed as to
confidential communications made during & marriage even though the marrlage
hes terminated at the time the privilege is claimed. The URE rule, however,
would permit the privilege to be claimed only during the marital relationship.
Under the URE rule no privilege would exist after the marriage is terminated
by death or divorce. The Commission prefers the existing California law and
has revised that portion of the URE rule that would abolish the posi-
coverture privilege. The Commission believes that free and open communica-
£ion between spouses would be unduly inhibited ir one of the spouses
could be compelled to testify as to the pature of such commmnications after
the termination of the marriage.

Unlike the previous privileges relating to confidential communications,
the privilege relating to confidential marital communications provides no
protection against eavesdroppers. The privilege may be asserted only to
prevent testimony by a spouse. Thus, & person who has overheard a confidential
commnication between spouses may testify as to what he has overheard or &
person to whom & spouse has disclosed a confidential commnication may
testify as to what was disclosed. In this respect, the URE rule as originally
proposed and as revised declares the existing California law.

Rule 23(2) as proposed in the URE provides a defendant in & criminal case
with & special privilege as to confidential marftal communications. About the
only difference between Rule 28 and Rule 23(2)'of the URE as originally propose
is thst under Rule 23(2) the privilege applies even though the person
claiming the privilege is not the communicating spouse. Another possible
difference is that Rule 23(2) may create a post-coverture privilege, although
this 1s not altogether clear. In any event, the Commission's revisions of
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Rule 28 bave eliminated any possible differences between Rules 28 and 23(2).
Therefore, subdivision (2) of Rule 23 has become superflucus in the revised
rules and has been eliminated.

The exceptions provided in Rule 28 are for the most part recognized in
existing California law. The exception provided in URE subdivision (2)(b)
has, of course, been eliminated because there are no actions for alienation
of affections or for criminal conversation in California. The exceptions
have been reorganized so that they appear in the same order in which the
exceptions appear in the other communilcation privileges.

In peragraph (=) of subdivision (2) the revised rule sets forth en
exception when the communication was made to enable or aid anyone to commnit
or plan to commit a crime or freud., The original URE versicn of the
exception would have made the exception applicable whenever the comminication
was made for the purpose of a crime or a tort. The Commission has not
adopted this extension of the scope of the exception. Because of the wide
variety of torts and the technical nature of many, extending the exception
to include all torts would cpen up too large an area of nullification of
the privilege. This exception does not appear to have been recognized in
the California cases dealing with this privilege. Nonetheless, as revised
by the Commission, the exception does not seem so broad that it would impair
the vslues the privilege was created to preserve, and in many cases the
evidence which would be admissible under thie exception will be vital in order
" to do justice between the parties to a lawsuit. Therefore, the Commission
recommends the approval of this exception to the privilege.

The Commission has added paragraphs (b) and {c) of subdivision (2).
These express an exception contalned in the existing California law.
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Commitment and competency proceedings are undertaken for the benefit of the
subject. Freguently, virtuslly all of the evidence bearing on a spouse's
competency or lack of competency will comsist of communications to the other
spouse. Therefore, inasmuch as these proceedings are of such vital
importance to the spouse who is the subject of the proceedings, it would
be undesirable to permit either thet spouse or the other to invoke a
privilege to prevent informetion vital to the court's determination from
being presented to the court.

Paragraphs (d) and (e) restate with minor varlations exceptions that
are recognized under existing Californis law.

The exception in paragraph (f) of subdivision (2) does not appear to
have been recognized in any California case. Nonetheless, it appears to be
a desirable exception. When a person has been accused of a crime and seeks
to introduce evidence which is meterial to his defense, his spouse, or his
former spouse, should not be privileged to withhold the information. The
privilege for marital commnications is granted to enbance the confidential
relationship between spouses. Yet, notbing would seem more destructive
of the marital relationship than to permit one spouse to refuse to give
testimony which is material to the defense of the other spouse who has been
accused of a crime.

Since the revised rule gives each spouse the right to claim the
privilege, subdivision {3) of the URE rule is no longer appropriate and has
been omitted. The question when the privilege under the revised rule is

terminated is one that is dealt with in Rule 37 relating to walver.
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RULE 29. PRIEST-PENITENT FRIVILEGE

(1) As used in this rule {3]:

(a) "Penitent" means a person [member-ef-a-chureh-eor-reiigious
dememination-or-ergapization] who has maede a penitential communication
to a priest. [(%hereef;)

(b) "Penitential comminication" means a confession of culpable
conduct made secretly and in confidence by a penitent to a priest in
the course of discipline or practice of the church or religious
denomination or organization of which the [pemitest] priest is a

member, whether or not the penitent is a member of the priest's ghurch,

denomination or organization.

(e} "Priest" means a prlest, clergyman, minister of the gospel
or other officer of a church or of a religious denomination or organi-
zation, who in the course of its discipline or practice is authorized
or accustomed to hear, and has a duty to keep secret, penitentlal
commmnications made to him. [by-members-ef-hie-ehurehy-deromination
er-organization; )

{2) subject toRule 37, a person, whether or not a party, has

a privilege to refuse to disclose, and to prevent [a-witness]
another from disclosing, a communication if he claims the privilege
and the Judge finds that:

(a} The cormunication was a penitential commmnication; [amd]

(b) The [witmess) person from whom disclosure is sought is

the penitent or the priest; [;] and

{¢) The [elasmems] person claiming the privilege is the penitent

{s] or is the priest making the claim on behalf of an absent or

deceased or incompetent penitent.
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Rule 29

COMMENT

Rule 29 sets forth the privilege that is now granted by Calif-
ornia law in subdivision 3 of Code of Civil Procedure Section 1881,

There appears to be little substantive difference between the
URE rule and the existing California law. The URE rule, however,
does require the penitent to be & member of the church, religicus
denomination, or organization of which the priest or clergyman receiving
the confession is a member. The Commission has revised the rule to
eliminate this requirement, thus retaining the existing Califdrnia
law.

If the existing California statute were construed literally,
the penitent would have a privilege to prevent a priest or clergyman
from testif ying to a confession, but would have no privilege to remin
silent if he himself were asked concerning the commnication. ¥o
cases have arisen, but it is likely that the California statute would
be construed in the manner in which the provisions relating to the
attorney-client, husband-wife and physician-patient privileges have
been construed and the privilege would be available in both situations.
The URE rule and the revised rule clarify this matter by makiag it
clear thet the privilege is available whether the priest is the
witness or the penitent 1s the witness.

The addition of the language making this privilege subject to
Rule 37 is & clarifying change, not a substentive change, in the
URE rule. In the original URE, Rule 37 itself makes clear that it

applies to Rule 29.
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The Commission has also clarified the rule by inserting “or
deceased or incompetent” before ‘penitent” in subdivision {2)(c) of
the revised rule. A deceased or incompetent penitent might be con-
sidered to be an “"absent” penitent for the purposes of the URE rule,
but the revision has been made to resolve any ambiguity in this regard.

The priest can claim the privilege for an absent or deceased
or incompetent penitent; however, it is noted that the priest need
not claim the privilege on behalf of the absent or deceased or incom-
petent penitent and might, in an appropriate case, not claim the
privilege. This may change existing California law; but, if so, the
chenge is desirable. TFor example, if a murderer had confessed the
crime to a priest and then died, the priest might under the circum-
stances decide not to claim the privilege for the deceased murderer
and instesd give the evidence on behalf of an innocent third party who
had been indictzd for the crime. The Commission does not believe thet
the extent to which the priest should keep secret or reveal confessional
communications 1s an appropriate subject for legisieticn:i the matter
is better left to the discretion of the individual pries’ ilnvolved

and the discipline of the religious body of which he is a member.
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RULE 30. RELIGICUS FFLIEF

Every person has a privilege to refuse to disclose his theological
opinion or religious belief unless his adherence or non-adherence to
guch an opinion or belief is material to an issue in the action or

proceeding other than that of his credibility as a witness.

COMMENT
Rule 30 declares wvhat is in effect the existing Celifornia law.
The net effect of Rule 30 is to declare that a perscn's theological
or religious belief is incompetent on the ground of privilege on the

igsue of his credibility as a witness. In People v. Copsey, 71 Cel.

548 (1887), the Supreme Court held that evidence of the lack of
religious belief on the part of & witness 1s incompetent for impeachment
purposes and, therefore, that objections to questicns concerning the
witness’'s religious belief were properly sustained. Thus, the existing
1aw declares that the evidence stated by Rule 30 to be privileged is
incompetent for impeachment purposes, while the rule provides that the
evidence is privileged if sought to be introduced for that purpose.

The Commission approves the proposed rule because it makes clear that
the witness himself may object to questions concerning his religious

belief on the issue of credibility.

b8
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RULE 31. POLITICAL VOTE
Every person has a privilege tc refuse to disclose the tenor
of his vote at & political election unless the judge finds that the

vote was cast illegally.

COMMENT

Rule 31 alsoc declares the existing California law. The
California cases declaring such a privilege have relied upon the
provision of the Constitution that "secrecy in voting be preserved.”
Since the policy of ballot secrecy extends only to legally cast
ballots, the California cases and Rule 31 recognize that there is
no privilege as to the mammer in which an illegal vote has been cast.
The Commission approves Rule 31 since its adoption would codify existing

case law.

6/9/63 -69- Rule 31



RULE 32. TRADE SECRET

The owner of a trade secret has a privilege, which may be
claimed by him or his agent or employee, to refuse to disclose
the secret and to prevent other persons from disclosing 1t if the
Judge finds that the allowance of the privilege will not tend to

conceal fraud or otherwise work injustice.

COMMENT

Although no California cases have been found bolding evidence
privileged under a "trade secrets" privilege, at least one California
case has recognized that such a privilege may exist unless the holder
has injured another and the disclosure of the secret is indispensable
to the ascertaimment of the truth and the ultimete determination of
the rights of the parties.*

Indirect recognition of such a privilege has also been given
in Section 2019 of the Code of Civil Procedure which provides that
in discovery proceedings the court may make protective orders pro-
hibiting inquiry into"secret processes, developments or research”.
The Commission approves the recognition of the privilege in the
revised rules together with the limitation that the privilege does
not apply if it would tend to conceal fraud or otherwise work injustice.
The Commission recognizes that the limits of the privilege are uncertain

and will have to be worked out through judiciel declsions.

Fdilizon v. Superior Court, 66 Cal. App. 275 (1924) (trade secret
held not subject to privilege because of plaintiff’s need for
information to establish case against the person asserting the
grivilege].
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RULE 33. SECRET OF STATE
{2)--As-used-in-this-Rule;-Yseeres-of-state’-means-informatien
set-open-or-theretofore-officially-dicelosed-to- the-publie-involving
%he-gublie—seeuri%y—er—eeneerniag-the—mili%ary-sr~naval-e!ganiaatiea
er—piaas-ef-the-Uaiteé—States;-er-a—S%a%e-er-@erritery,—arueaneeraing
international-reiations.
£2)--A-witaees-has-a-privilege-te-refuse-to-dicelose-a-mtter
on-the-ground-that-it-i6-a-peeres-of-shatey-and-evidenee-of-the
patter-is-inadmissibley-unless-the- judge-Ffinds-shat-{a)-the-matter
ig-not-n-Beerei-of-giatey-o¥-{b)-the-ehief-offieer-of-the-depariment
ef-gaverﬂmeat-aamiaiste?iag-the-subaeet-matter—ﬁhieh-ﬁhe-seera%

eoneerns-hag-congented-that-i5-be-diseloged-in-tke-aetion,

6/9/63 Rule 33



Eule =3

(AREN AT

The Commission has disepproved URE Rule 33 because it 1s un-
necessary.

This rule creates a privilege for a witness to refuse to disclesc
secret informeticon that is vitel to asticral security. Unauthorized
revelaticn of information of ~hils sort iz prohivited by a provision
of the Espilonage Act that s found ia Section 793 of Title 18 of the
United 3tates Cofe. That section proailbits revelation cof any
information relating to the rationz. defense which the possessor
has reason teo believe cuuld be used te the iajury of the United Stat :s
or o the advantage oi any foreign ration. Informeilon cf this

sort has been classified as alfecting the security of the United

[

tates pursuant <o the provisions of Executive Order FHo. 10501 ot
the President of the Unlited States az amended. The federsl regulayviono
and statutes cn the subject briag the material referred to in Buls
33 ag 2 “secret of state’ within the privilesc created by sub-
éivision {2)a; of Rule 3u.

Rule 33 alse protecis information vital to the security of
the State. To the =xtent that this irnfor-ation ie net aliso viitzd
to the security of the United States, snd therelore within the senps
of the Espiomage Act, it is rwrotected adecguetely by subdivisions
(2l2) and (2){b) of Ruie 2, which provide protection equivaient
to that waich 1o provided by the cyisting statutery law found in

subdivision 5 of Section 18531 of the Code of Civil Procedure.
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RULE 3%, CFFICTAL IFFORMATICN
(1) As used in this rule [5]

(a} "Official information" means information not apen or

dt

theretofore officially disclosed to the public [relazing-ie-ihe

interngl-affairs-of-shis-Sfate-er-af-the-Uaited-States ] acquired by
a public officer or employec [afficiml-ef-ikig-Sisoie-or-the-United

Btaies) in the course of his duty [;] or transmitted from one [sush

(b) "Public officer or employee” includes a public officer or

employee of this State, 2 public officer or employee of any county,

city, district, authority, sgency or other political subdivision

in this State and a public officer or employee of the United States.

(2) Subject to Rule 36, a witness has a privilege to refuse

to disclose & matter on the ground thet it is official information,
and evidence of the matter is inadmissible, if the judge finds that
the matter is official information {:] and that:

{a) Disclosure is forbidden by an Act of the Congress of the
United States or a statute of this Suate [5] ; or

(b) [B8iselecure-of-the-inforzatien-in-ike-astien-will-be
Barmful-to-the-interesis-af-ike-gevernmert-of-vkizh-sthe-vitress

ig-an-efficer-ig-a-goversmenial-capaediy.| Disclosure of the informa-

tion is against the public interest, afier a weighing of the necessity

for preserving the confidentiality of the information as compared to

the necegsity “or disclesare in the interest of justice.
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Rule 3% sets forth a priviiege that is given recognition in
subdivision 5 of Section 1581 of the Code of Civil Procedure. That
subdivisicn says: "A public officer cannct be examined as to com-
munications made to him in official confidence, when the publicz
interest would suffer by the disclosure.”

The phrase "relating to the internal affairs of this State or
of the United States™ has teen deleted from the rule in order to
broaden its coverage to include the state secrets which are covered
by Bule 33 in the URE and also official information in the possession
of local entities in California. The phrase "public officer or
employee" has been substituted for "public official of this State
or of the United States" in order to mske clear that the privilege
existe for official information of local governmental sntities as weall
as official information of the State or of ths United States. "Public
officer or employee” has been defined in subdivision (1){(b) to further
carry cut this purpoese.

The rule has been made subject to Rule 25 to indicste that the
privilege defined in Rule 34 does not govern the admissibility of
the identity of an informer.

Under Rule 34, official information in =zhsolutely privileged if
its disclosure is forbidden by either a federal or stete statute.
Other officlal information is subject to a somewhat conditional privil-
ege. The judge must determine in each instance the consequences to +he
public of disclosure and the consequences %o the litigant of non-
disclosure and then decide which are the more serious. The Commission

—7h
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recoghizes that a statute cannot establish hard and fast rules to
gulde tae judge in this process of balancing the public and private
interests. He should, of course, ve aware that the public has an
interest in seeing that justice is done in the particular cause as
well as an interest in the secrecy of the information. Under the
URE rule, the function of the judge in weighing this information is
not too clearly indicated. Under the original language, the judge
considers only the interest of the govermment. It may be that this
language requires the judge to weigh the interest of the govermment

in secrecy against the interest of the govermment in justice, but

this is not clear. The language used by the Commission clarifies this

ambhiguity.
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FULE 35. COMMUNICATION TO GRAND JURY
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A-witnese-has-a-privilege-ze-vefuse-te-di

inadmissibles-unlcss-the-judze-finds-{a)-the-matier-vhich-the-commpnicition

zonserRed-¥as-~aes-vithin-the-ferediern-sf-ske-grand- jury-to-inovestigaiey-or
{bl-the-grand- jury-has-finisked-isa-investigaiians-if-any--of-she-matder,
and-ise-findings-if-asyy-kas-lavfuily-beer-made-prblis-by-Silding-it-2m-court

9?—9%h€¥¥i5€;-5¥- e)-disclesure-sheuld-be-zade-in-the-interesss-of-Jusiice.
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COMMENT

The Commission disapprov s UREL Rule 35.

Sections 91l and 924.2 of the Californie Penal CoGe require a
grand juror to maintain secrecy concerning the testimony of witnesses
examined before the grand jury. There are two exceptions to this
statutory requirement: {1) thz court may require = grand Juror to
disclose the testimony of a witness for the purpose of ascertaining
whether it is consistent with the testimony given by the witness before
the court, and (2) the cour:t may compel a grand jurcr to disclose the
testimony given before the grand jury vhen the witness who gave such
testimony is being tried for perjury in connection therewith.

Unlike the existing California law, the URE rule grants the
privilege to the witness as well as to the members of the grand jury,
and the exceptions provided in the URE rule are far more extensive than
the exceptions provided in the existing California law. Then, too,
the existing California privilege exists only for the protection of
the grand jurors: the witnesses before the grand jury cannot invoke
the privilege and no one can predicate error ugpon the fact that a
grand juror viclated his obligation of secrecy and related what was
said. On the other hand, the URE rule makes the evidence inadmis-
sible. Hence, any party may object to the introduction of such evidence.

The Commission believes that the URE rule is not broad enough
in one respect--that is, the exceptions are so sweeping that the secrecy
of the grand jury proceedings is not adequately protected. On the

other hand, the Commission believes that the provisions of the URE

..TT._
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rule are too broad in another respect--that is, the right to claim the
privilege is given to persons vho have no legitimate interest in main-
taining the secrecy of the grand jury proceedings.

In both respects, the existing California law seems superior

to the URE rule. Hence, the Commission disapproves Rule 35.

78
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RULE 36. IDENTITY OF INFORMER
(1} A witness has a privilege to refuse to disclose the identity

of & perscn who has furnished information as provided in subdivision

{2) of this rule purporting to disclose a2 violation of a provision

of the laws of this State or of the United States 10 a [represemsasive
ef-%he—S%ate—ef-%he—Uai%ed-S%a%es—ef—a-geveyameataé-éivisienr%heree£;

ehargeé-wiéh—%he-da%y—e?—ea?eyeéag-tha*-§§s¥ésiea§ law enforcement

officer or to a representative of an administrative agency charged

with the administration or enforcement of the law alleged to be vio-

lated, and evidence thereof is inadmissible, unless the judge finds
that:

(a) The identity of the person furnishing the information has
already been otherwise disclosed; or

(b) Disclosure of his identity is [eseeniisi) needed to assure

a fair determination of the issues.

{(2) This rule applies only 1f the information is furnished

directly to a law enforcement officer or to a representative of an

administrative agency charged with the administration or enforcement

of the law alleged to be violated or is furnished to another for the

purpose of transmittal to such officer or representacive.
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COVMERT

Rule 36 declares = rule of privilege which arises in existing
California law uader the provisions of sukdivision 5 of Section 1881
of the Code of Civil Procedure. Section 1881 of the Code of Civil
Procedure, however, seems to preclude disclesure if the interest of the
government would suffer. URE Rule 36, however, reguires disclosure if
the identity of the informer is needed to assure fair determination of
the issues without regard for the interest of the govermnment.

As revised by the Commission, the rule provides a privilege con-
cerning the identity of informers to a law enforcement officer or to
a representative of an administrative agency charged with enforcement
of the law. The URE requires the informer to furnish the information
to & governmental representative who 1s "charged with the duty of
enforcing" the provision of law which is alleged to be violated. The
Commission does not believe that the informer shonld be required to
run the risk that the official to whom he discloses the information
is one "charged with the duty of enforcing" the law alleged to be violated.
For example, under the revised rule, if the informer discloses informa-
tion concerning a violation of state law to a federal law enforcement
officer, the identity of the informer is protected. However, his
identity would not be protected under the URE rule.

The Commission has also revised the rule so that it applies when
the information is furnished indirectly to a law enforcement officer
as well as directly. The URE rule could be construed to apply to
informers who furnish information indirectly, but the revised language

clarifies any ambiguity that may exist in this regard.

80
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In subdivision {(1){t), the word "needed" has been substituted for
"essential” because the defendant should not have to establish that
disclosure is "essential" to a fair determination of the issues.
"Essential" seems to connote that the case will turn upon the revelation
of the information, and this would be a difficult showing to make. The
Commission believes that the person seeking the information should be
required to show only that the information is needed, that is, that it
is material to assure a fair determination of the issues.

As revised, the rule probably states the existing law.

-81-
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RULE 36.5 NEWSMEN'S FRIVILEGE

(1) As used in this rule:

(a) "Newsman" means = person directly engaged in procurement
or distribution of news through news media.

(b) "News media" means newspapers, press associations, wire
services, and radio and television.

(2) A newsman has a privilege to refuse to disclose the source
of news disseminated to the publiec through news media, unless the
Judge finds that the source has been disclosed previcusly or that

disclosure of the source is required in the public interest.

COMMERT

California law now recognizes a newsman's privilege. This is
a privilege of certain newsmen to maintain secrecy as to the source
of their news. No similar privilege is rrovided in the URE.
Therefore, the Commission recommends the addition of Rule 36.5 to
the rules of evidence so that these rules will embrace the major
recognized privileges.

Because of the basic similarity between the governmmental informer
privilege and the newsmen's privilege-~that is, both are privileges
granted to maintain secrecy concerning the identity of a person who
has furnished information to the holder of the privilege--the Com-
mission recommends that newsmen be given a privilege substantially
the same as that granted to public officials concerning the identity

of their informers.

o
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The term "news Sledia™ nos been defined to ineclude the most
important channels of communication of news io the public. ¢Cther
news media are excluded and, hence, their newsmen will enjoy no privi-
lege. This is consistent with the existing California law. The
policy of this rule and of the existing law is to extend the privilege
to those media that are most intimately engaged in the dissemination
of current news. MNews magazrines and other media, although concerned
with news, are excluded. This limitation is imposed in recognition
of the fact that the privilege will exclude pertinent information in
some Instances. Hence, the privilege is granted only where the need
Tor it seems most crucisl.

Like the existing California law, Rule 36.5 vests the privilege
in the newsman., The privilege exists not so much to protect the
informer as to protect the newsman's sources of information. Hence,
if the newsman believes that a pariicular source of information does
not need the protection of secrecy, he need not invoke the privilege.
and the informant cannot invoke the privilege.

Proposed Rule 36.5 reguires the information to have been dis-
seminated. This is similar to the requirement of subdivision 6 of
Code of Civil Procedure Section 1881 that the information be "published
in a newspaper” or "used for news or news commentary purposes on radio
or television.™

Just as a Jjudge may reguire disclosure of a govermmental informer's
identity when such disclosure is required in the interest of Jjustice,
Rule 36.5 also permits the judge to overrule a claim of privilege when

the public interest requires that the information be disclosed.

-83-
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Under existing lew, a Judge may overrule a public officer's discre .o
on the need for secrecy concerning a govermmental informer but cannot

overrule the newsman's discretion concerning the need for secrecy con-
cerning the newsman's informer. The Commission believes that judielal

supervision of the privilege holder's discretion is needed in both

instances.

8l
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RULE 37. WAIVER OF PRIVILEGE

37. A-gerson-who-wenld-eitherwise-kave-s-privilege-to-refuse-to-diselese
ey-%e-pre?ea%—aHQEEE?-frem—ééseiesésg—a-speeéfieé—ma%te?—has-ne-sueh—pfi?ilege
with-feSFee%—%e-%ha%—ma%%efwi?-%he—5aage—féﬁés-%ha%~he-ef-aay-e%h9?-§ersea
while-the-heldex- ?-%he-@Eéviiege-has-Ga%-een%yae%eé-wé%h-aﬁyene-ﬁe%-%e-elaém
%he-priviiege—ef;-Gb)—wi%heu%-esefeieﬁ-ané—wiéA—kﬁew&eége—ef- Es-privilege,-
mede-diseigaure-of-any-gars-ef-tke-matier-or-consented-to-suck-a-digelogure
made-by-any-ones

(1) Subject to Rule 38 and except as otherwise provided in this .rule,

the right of any persorn to c¢laim a privilege provided by Rules 26 to 29,

inclusive, is waived with respect to a specified matter protected by such

privilege if any holder of the privilege, or another person with the consent

of any holder, has disclosed any part of the specified matter. Consent to

disclosure may be given by any words or conduct indiecating a holder's assent

to the disclosure, including but not limited to a failure to claim the privi-

lege in an action or proceeding in which a holder has the legal standing and

opportunity to claim the privilege.

{(2) Where “wo or more rersons are the holders of a privilege provided

by Rules 26, 27, 27.5 or 28, the privilege with respect to a specified matter

is not waived by a particular holder unless he or a person with his consent

waives the privilege in a manner provided in paregraph (1} of this rule, even

though another holder or another person with the consent of another holder

hag waived the right to claim the privilege with respect to the same specified

matter.

(3} A disclosure that is privileged under this article is not a dis-

closure for purposes of this rule.
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(4} A disclosuze in cunfidence of ratter that is protected ty & priviiege

provided by Rules 26 to 27.5, Inclusive, when such disclosure is reasonably

necessary for the accomplishment of the purpose for which the lawyer, physician

or psychotherapist was consulted, is not a dlsclosure for the purposes of

this rule.
CCMMENT

Rule 37 covers in some detail the matter of waiver of privileges. URE
Rule 37 applies to all of the privilezges. The Commission has revised the
rule so that it applies only to the communication privileges, Rules 26
through 29.

Fules 23 through 25 and Rules 34 through 36 conteir, their own waiver
provisions. Hence it is unnecessary to make Rule 37 applicable to these
privileges.

Insofar as Rule 30 is concerned--the privilege as to religious belief
on the issue of credibility..the evidence subject to the privilege is alsc
incompetent for other reasons under =he California cases. But since the
witness would have to rely on nbjection by counsel in the absemce of a privi-
lege, the Commission believes that thne witness should have the privilege in
all cases whether or not he has made previous disclosure of his religious
belief or has cotherwise conducted himself in a manner that would amount to
a waiver under Rule 27.

Rule 37 is rot applicable to Rule 3i--the privilege as to political
vote--because the Commission has determined +hat casual or direct revelation
to others should nct operate as a waiver. If Rule 37 applied it is likely
that the privilege in mosti casco would have been found Lo have been waived.

It is unnecessary to make Rule 37 applicable to Rule 32--trade secrets-- for
a matter will cease to be & *rade secret if the secrecy of the information
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is not guarded. Therefore, it is unnecessary to make a specific rule of
waiver applicatle.

Revised Rule 37 omits the provision of the URE rule that a privilege iz
waived if the holder has contracted to waive 1It. Under the rule as revised,
the fact that a person has agreed to wailve a particular privilege for a
particular purpose--as, for example, an agreement to waive the physician-
patient privilege in an application for Iinsurance--does not waive the privilege
generally unless disclosure is actually made pursuant to such authorization.
The fsct that a person has contracted not to claim a privilege should not
be a determining factor as to the existence of the privilege in cases bhear-
ing no relationship to the contract. On the other hand, once disclosure
is made pursuant to the contract, the seal of secrecy is broken and the
holder of the privilege should nc longer be able to claim it.

Under URE Rule 37 a waiver by any person while the holder of the
privilege waives the privilege for 211 holders of the privilege. The
Commission has added subdivision {2) %o change this provision of the URE.
tinder the revised rule a waiver of the privilege by a joint holder of the
privilege does not operate to waive the privilege for any of the other
holders of %he privilege. As revised, Rule 37 declares the existing Calif-
ornia law in this regard.

The Commisgion has revised the language of the URE rule to state more
clearly the manner in which waiver is accomplished. The Commission has also
added subdivision (3) to make clear that a person does not waive his attorney-
client privilege by telling his wife in confidence what it was that he told
his attorney. MNor deoes a person waive the marital communication privilege
by telling hig attorney in confidence what it was that he teld his wife
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The Commission does not believe that a privileged communication should
cegse to be privileged merely because it has been related in the course of
another privileged communication. The concept of waiver is based upon the
thought that the holder of the privilege has abandoned the secrecy to which
he is entitled under the privilege. Where the revelation of the privileged
matter takes place in another privileged cozwmnication, there has not been
such an abandonment of the secrecy to which the holder is entifled to
deprive the holder of his right to msintain further secrecy.

Subdivision (4) has teen added to FKule 37 by the Commission to cover
situations such as one where an attorney relates a confidential communication
from a client to a physician, appraiser, or other expert in order to obtain
that person's assistance so that the attorney will be better able to advise
his elient. Communications such as these, when made in confidence, should
not operate to destroy the client’s privilege even when they are made with
the client's consent. Here, again, the client has not evidenced any abandain-
ment of secrecy. Hence, he should be entitled to maintain the confidentisl
nature of his communications to the attorney despite the necessary further
disclosure.

The revised rule makes it clear that failure to claim the privilege
where the holder of the privilege has the legal standing =.d the opportuni..
to claim the privilege constitutes a cocnsent to disclosure. This seems to
be the ex’ sting California law, although there is at least one case” which
is out of harmony with thisz rule.

The URE rule provides that a waiver is effective only if disclosure is

made by the holder of the privilege "with knowledge of his privilege." The

*People v. Kor, 129 Cal. App.2d 436, 277, P.2a 9k (1954}.
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Commission has elimirated this requ;rement because the existing California
law af@arently does not require a showiné that the person knew he had a
privilege at the time he made the disclosure. The privilege is lost because
the seal of secrecy has in fact been broken and because the holder did not
himself consider the matter sufficiently confidential to keep it secret. If
the holder does not think it important to keep the matter secret, there is
then no reason to permit him to keep it out of evidence in a court when it
is needed there in order to permit a court to do justice.

The URE rule requires the disclosure be made without coercion. This
provision has been eliminated by the Commission because Rule 38 specifically

covers admissibility of a disclosure wrongfully compelled.

-E5-
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RULE 38. ADMISSIBILITY OF DISCLOSURE WRONGFULLY CCMPELLED
Evidence of a statement or other disclosure is insdmissible against
the holder of the privilege if the judge finds that he had and claimed a

privilege to refuse to make the disclosure or to prevent another from making

the disclosure, but [was] nevertheless the disclosure was regquired to be

made [make-ikt].
CCMMENT

The URE rule does not make provision for the case in which some
person other than the holder--ams, for example, the lawyer who has received
a confidential communication from i« client--is compelled to make the
disclosure of the privileged information. The Commission has revised the
rule so that a coerced disclosure may not be used in evidence against the
holder whether the coerced disclosure was made by the holder himself or
by some other person. As so revised, the rule probably states existing

California law; although there is little case authority upon the proposition.

6/10/63 =50~ Rule 38



RULE 39. REFERENCE TO EXERCISE OF PRIVILEGES

(1) subject to paragrarhs{2) ard (3) of this rule [;-Bule-23;] :

Lgl If a privilege is exercised not to testify or to prevent another
from testifying [;-eitkher-in-the-astien-er] with respect to [partienlar
matiers] any matter, or to refuse to disclose or to prevent another from
disclosing any matter, the judge and counsel may not comment thereon, no
presumption shall arise with respect to the exercise of the privilege [;]
and the trier of fact may not draw any [adverse] inference therefrom as to

the credibility of the witness or as to any matter at issue in such action

or proceeding. [In-these-jury-cases-vherein-the-right-to-exereige-a

privilegey-as-herein-provided;-pay-be-misupdersteed-ard-unfavorable
inferenees-dravR-by-the-frier-af-the-freiy-or-be-inpaired-in-ihe-parsieular
eages 1

() The court, at the request of [the} a party [exereising-the] who may

be adversely affected because an unfavorable inference may be drawn by the

Jury because a2 privilege has been exercised, [may] shall instruct the jury

[$8-cuppers-of-suek-privilege] that no presumption arises with respect to

the exercise of the privilege and that the jury may not draw any inference

therefrom as to the credibility of the witness or as to any matter at issue

in such action or proceeding.

(?) In & criminal action or proceeding, whether the defendant testifiecs

or not, his failure to explain or to deny by his testimony any evidence or

facts in the case against him may be commented upon by the court and by

counsel, and may be considered by the court or the jury, to the extent

authorized under Section 13, Article T of the {alifornia Constitution.
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(3) If a party in & civil action or proceeding claims or has

previously claimed the privilege to refuse to disclose particular

matters at issue in such action or proceeding on the ground that such

disclosure would tend to incriminate him, such claim may be commented

upon by the court and by counsel and the trier of fact may draw any

reasonable inference therefrom. If a witness in an action or proceeding

who is not & party to such action or proceeding claims or has previously

claimed the privilege to refuse to disclose particular matters at issue

in such action or proceeding on the ground that such disclosure would

tend to ineriminate him and if such claim tends to Impeach the credibility

of the testimony of the witness, such claim may be commented upon by the

court and by counsel and may be considered by the trier of fact as bearing

on the credibility of the testimony of the witness.
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Rule 39
COMMENT

The Commission has moved subdivision (4) of URE Rule 23 into Rule 39
so that the entire subject of comment upon the exercisze of privilege might
be covered in the same rule. URE Rule 39 generally expresses the Calif-
ornia rule in regard to comment except insofar as the privilege against
self-incrimination is concerned. The Commission has revised the URE rule
to make clearer the restrictions upon the trier of fact and to require,
rather than to permit, the court to instruct the Jury that no presumption
arises and that no inference is to be drawn from the exercise of the
privilege. Whether or not to give such an instruction should not be
subject to the court's discretion.

The nature of the instruction reguired to be given is also stated
more specifically in the revised rule. The language of the URE rule in
support of such privilege" is somewhat ambiguous.

The Commission disapproves of subdivision (4} of URE Rule 23 and has
substituted therefor subdivision (2) of Revised Rule 39. Subdivision (2)
of Revised Rule 39 merely incorporates the provisions of Section 13 of
Article I of the California Constitution. The word "cage" appearing in
the Constitution has been changed to “action or proceeding” in order to
be consistent with the rest of the revised rules.

Subdivision (3) has been added to Rule 39 to indicate the extent to
vhich comment may be made upon the exercise of the privilege against
self-inerimination in civil cases. 'The language of Article I, Section 13
of the California Constitution mentions criminal cases only. HNonetheless,
the California Supreme Court has held that the provisions of Article I,
Section 13 permit some comment upon the exercise of the privilege ip civil
cases as well. Subdivision (3) of Revised Rule 39 expresses the extent to

which such comment may be permitted.
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RULE LG, EFFECT OF ERRCR IN OVERRULING CLAIM OF PRIVILEGE.

¥-£h-8-Friing-disaliswing-a-elair-af

4]

[A-perby-may-predicabe-ory

privilege-only-if-he-is-she-helder-of-the-privilege~ |

CCMMETET
The Commission declines to recommend Rule 40 inasmuch as it is
not a rule of evidence and merely states the existing Califcorniz law

which will remain in effect if Hule 40 is not adopted.
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